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ADVERTISEMENT. 


— 


] oFFER this Collection to the Public, not only be- 
cauſe I conceive a Collection of Styles to be want- 
ing, but that I may have modern forms to which 
I can refer, arranged in the order of my Lectures. 

The principal collections of ſtyles are thoſe of 
Dallas and of Spottiſwood, the Supplement to Spot- 
tiſwood, and the Juridical Styles. The firſt of theſe 
collections has now, by the lapſe of a century and 
2 half, loſt much of its value : the forms have be- 
come obſolete, even of thoſe deeds which remain 
in practice; while many of them have entirely diſap- 
peared, from the improved ſtate of the law, and from 
the removal of many of thoſe difficulties which it was | 
then the anxious endeavour of the Conveyancer to 
overcome. Dallas's collection muſt ever indeed 
continue to preſerve that place in the library of the 


Lawyer which it has long held, as a commentary on 


a 


E 


the text of our older law, and as a record, illuſtrating 


the hiſtory and progreſs of our Conveyancing. But 
with a view to practice, it has ſerved the purpoſes 
of its day, and can no longer be conſidered as a 
guide to the Conveyancer. 

The ſtyles collected by Ga are not only, 
like Dallas's, obſolete, but the collection is defec- 
tive, as well from the want of a ſufficient number 
of examples, as from the imperfed arrangement 
that has been followed. The ſupplement to this 
book (which contains the more important deeds), as 
it was compiled previous to the abolition of ward- 
holding, contains many things that muſt confound 
and perplex a ſtudent, and which are of no ſervice 
to the Conveyancer of the preſent day ; and even 
during the time that has elapſed fince its publica- 
tion, the manner of expreſſing our deeds has un- 
dergone a very conſiderable change. 

The Juridical Collection, then, is the only one of 
value in practice. It owes its origin to an inftitu- 
tion which cannot be ſufficiently prized by the 
ſtudent ; and ſurely it can be no matter of re- 
proach, that a work collected at different times, 
and arranged by different perſons, ſhould be liable 
to defects in its plan, or that ſome inaccuracies and 


ac 


10 


„ 


omiſſions ſhould appear in the execution of the 
work. 

In this ſtate af matters, a Collection of Modern 

Styles was naturally to be looked for; and I have 
preſumed to ofter myſelf for this taſk. My fitua- 
tion perhaps calls upon me; but I have an addi- 
tional inducement, fince I find it neceſſary, in or- 
der to leave room for other matters in my Lectures, 
that I ſhould have a Collection arranged in the 
ſame order, and accompanied with ſuch hints of 
the hiſtory of the deed, as may render it in many 
caſes unneceſſary to conſume time on that part of 
my ſubject, and ſo allow me to give the whole 
courſe to practical views, and to that information 
which the Conveyancer will require when he en. 
ters into buſineſs, 
The arrangement which I have choſen, will, I 
truſt, be found ſufficiently ſyſtematical, calculated 
to explain that chain of connection which runs 
through the whole body of Conveyancing, at the 
lame time that the order of practice is ſtrictly at- 
tended to, and the manner pointed out in which 
one deed riſes out of another. 

In Dallas, there are examples of arrangements 
according to the order of practice, and they are 
w doubt inſtructivxe. Thus, he takes a bond, 


aj 


* 
points out the manner in which it may be enforced, 
ſhows how the debtor may oppoſe the claim, | and 
finally explains thoſe ſteps by which the debt is 
ſecured on the eſtate by charter and ſaſine. But 
this arrangement is not always followed ; and even 
where it is preſerved, much of the beneficial effects 
that might reſult from it is loſt, by the want of a 
proper arrangement of the ſubject in general; for 
how 1s it poſſible to underſtand fully and well the 
feudal inveſtiture, When it is firſt preſented to us in 
the ſhape of a charter of adjudication and ſaſine, 


before the original charter, or the charter by pro- 


greſs, has been explained? Or how can the legal 
fale be underſtood, before any thing has been faid 


of the voluntary ſale ? 

In other collections, again (and it is the caſe in 
the Juridical Styles), a different claſſification is fol- 
lowed, and all deeds falling under a general name, 
as for inſtance, charter, or diſpoſition, are run to- 
gether without the ſmalleſt regard to the order of 
their appearance in actual practice. e e 

It is againk the inconveniences incident to both 
of tueſe plans, that I have been moſt anxious to 
guard; and with that view, I have in my general 
arrei;z-ment taken the deeds as they naturally fol- 


low each other in practice. I ſhow, for example, 


c #3 


in what manner the original right in land is conſti- 


tuted, how it is transferred to a purchaſer, and ſo 
on: And while the general claſſes thus follow in 
order, the individual deeds, as the charters of re- 
fignation and confirmation, with all the relative 
deeds and forms in completing the title of the pur- 
chaſer, take their proper places, while the changes 
ariſing from the property being held of the Crown, 
or of a ſubject, and from other cauſes, will be found 


to aſſume an order conſiſtent with the general ar- 


rangement of the collection. 
In one word, it is my object to give to the Con- 
veyancer, within the ſhorteſt compaſs, every va- 
riety in the form of deeds, and to render the work 
at the ſame time a proper aſliſtant to the ſtudent 
in the regular ſtudy of his profeſſion, giving him a 
general view of the hiſtory and nature of each 
deed, and preſenting them in that order in which 
they ought to be ſtudied ; and which is at the ſame 
time the order of practice; for thoſe fundamental 
forms from which the others ariſe, are preciſely 
thoſe which ought firſt to be ſtudied and under- 
ſtood : The order of this book, then, 1s the order 
of ſtudy which I ſhould recommend ; and to ren- 


der it uſeful in the early part of practice, I have 
ſubjoined ſuch remarks to each deed, as will, I 


[ 6 Hh: 


would hope, point out the reaſon of each Rep... If 
1 ſhall be fortunate enough to accompliſh theſe 
objects, I ſhall have no reaſon to fear the imputa. 
tion of forwardneſs in this publication. 

There is one thing, however, againſt which I * 
it proper to caution the reader. In the plan which I 


have formed, it neceſſarily happens that deeds which, 


according to the common arrangement, would fall 


under a certain general title, will not in this Col, 
lection be found under that title. Let me beg 
that this may not be imputed to me as an omiſſion; 


for on ſuch occaſions, I hope to preſent what may 
appear to have been omitted, with more advantage 
to the ſtudent in a different part of the work, 
Thus, under the general title Saſine, there will be 
found only the ſaſine proceeding on an original 
charter; but the ſaſine upon every deed as it 
comes forward will be preſented to the reader. In 
the ſame wav, under the general head of the Pur- 
chaſer's Title, it might be expected that inſtances 
would be found of the deeds in judicial ſales, and 
in ſales under the bankrupt ſtatute ; but I have 
under this title reſtricted myſelf to the variations 
that take place in the voluntary ſale of land (and 
theſe I hope will not be found defective), leaving 
the other ſubjects to be taken up in their order, 


CT TI 

In regard to the execution of a work of this ex- 
tenſive and delicate nature, I have only to ſay, that 
I have not preſumptuouſly truſted to my own 
ſtrength. I have collected my materials wherever 
I thought it moſt likely to find them good. I have 
ventured on no ſpeculative changes on the ſtyle, 
but have followed, in the method of expreſſing the 


different deeds, that form which is moſt generally 
approved of by the beſt informed Conveyancers : 
In doing fo, I uſe a ſafe guide, while I leave behind 
me much of the perplexed and technical jargon of 
former times. I have alſo had recourſe to the aſ- 
ſiſtance of thoſe whoſe aid was moſt likely to cor- 
ret the miſtakes I might fall into; and to that 


e aſſiſtance I owe many acknowledgments 

1 In this Volume I muſt truſt to a full Table of 
it Contents for pointing out the different Deeds 
n MW which it contains; but in the laſt Volume I ſhall 
r- add a copious Index to the whole. 
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to all other form. 

Of old, the inveſtiture i in this country 98 
ed of the act of poſſeſſion given by the ſuperior 
in the midſt of the fares curiæ; this was the 


proper inveſtiture, and was left to the teſtimony | 


of thoſe in whoſe preſence the ceremony was 
performed, or was atteſted by the breve teſtatum 
or charter. There was alſo what was termed 


the 1 improper inveſtiture, which conſiſted of a 
charter granted by the ſuperior, addreſſed to his 


bailie, and ordering him to give infeftment to 
the vaſſal, and of the act of infeftment follow- 


ing on it. But now the inveſtiture 1s in every 


* 


A 


TIE charter and ſaſine (of which the mo: | 
dern inveſtiture conſiſts) preſent to us the con- 
ſtituent parts of moſt other heritable rights, at 
the ſame time that they may be conſidered as 
the foundation of thoſe deeds; it is on this ac- 
count that they are placed here as introductory 
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- cate conſtituted by the ſuperior's charter, con- 
taining in it'a precept of ſaſine, and by the re- 
corded inſtrument of ſaſine following on that 
oF Fin - | 


 & a 
1 


Our writers 2 Uttle diſtinction betwixt 
thoſe deeds by which an original right to land 


is created, to be held by the receiver of the 
granter; and thoſe by which land is transferred 
+ 2 purchaſer to be holden not of the granter, 
but of the granter 8 ſuperior. They term both 
3 of them charters, and auciently (as we {hall find 
in the hiſtory of the diſpoſition) both rights 
were granted by the ſame deed ; the former was 


called 4 charter de me, the latter a charter a me, 
de  ſuperiore meb. But now a. diſtinaion has 
taken place, the term charter is COlfffed to the 


original grant, or to the renewal of it in favour 


of a vaſſal; while the deed by which heritable 


8 property is transferred to a e tl is called * 
| difpolitioh, * R 4 


'In modern practice, then, a charter may be 
either an original charter, or a charter by pro- 
greſs; and it is my intention, in the preſent ſec- 
tion, to confine: myſelf to the original charter, 


leaving charters by progreſs to another diviſion 
of my ſubſect, where they will be preſented 
in the order of practice, holding up that vie w to 
the ſtudent, which will, I hope, be moſt uſeful 


- 
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to FT a8 ollowiog vloſey the rrankaAions of 
buſineſs. rin un 

That I may keep ai des. of _ W 
Wen as ſimple as poſſible, I muſt be allowed 
to ſay a few words in regard to the different 
holdings of charters. The holdings of our char- 
ters were ward, burgage, ſeu, blench, or in mort- 
main; though it may almoſt be ſaid that my 
are now reduced to feu holding alone. y 

Ward holding was the military tenure of this. ; 
country; the caſualties with, which it was at- 
tended bore exceedingly hard on the vaſſal, and 
the forfeitures which aroſe from it were the 
ſource of infinite confuſion and diſtreſs; the ef- 
fect of this was to throw the vaſſal into the 
power of the ſuperior, and conſequently to cre- 
ate a dependency on the great proprietors, which, 
in the rebellion 1745, was found to be attended 
with dangerous conſequences to the ſtate. To 
this we owe the abolition of ward holding. By 
the act 20. Geo. II. c. 50. ward was converted 
into blench holding, where the lands held of 
the crown, and where they held of a ſubject 
ſuperior, into feu holding; and rules were laid 
down by the Court of Seſſion (in obedience to 
the act) for fixing the extent of the feu duties 
that were to come in place of the ſervices and 
caſualties of the former holding. 
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Burgage Polckag is is a ſpecies of ward or mili- 


ih ary tenure, and is that by which royal burghs MI. 
| | hold of the ſovereign. This tenure remains, * 
il and includes two ſpecies of rights, one from te 
if the crown to the burgh or corporation, the ather = i 
* from the magiſtrates (under the act 1567, c. 27.) p 
N to the inhabitants of the burgh, by which the ti 
1 rights of the individual proprietors to the ſfub- h 
Wt jects within burgh are conſtituted, It is theſe he 
9 laſt mentioned rights with which the man of - in 
1 buſinefs has any concern, and they form a ſyſ- of 
0 tem peculiar and diſtinct from that by which 

5 other landed property is tranſmitted. . co 
M The charter in mortmain (which is an alloca- th 
il tion of land for charitable purpoſes) partakes by 
N more of the nature of a deed of ſucceſſion than rie 
Ne of an original charter, and will therefore be re- m. 
0 [ ſerved for that department of this collection i in de 
1 which I am to treat of deeds of that · nature. 6 
i This reduces the modern original charter to the 
Ft the feu and blench charters ; or, more properly 

w ſpeaking, | to the feu charter alone, fince it is ſel- tur 
bh ; dom that the blench charter will be uſed. Blench loy 
. holding i is a mere ſhadow of the feudal tenure, ble 
1 containing an eluſory duty as an acknowledg- * 
}, ment of the ſuperiority. | No original blench bra 


charter is given by the crown, and it will be 
granted by a ſuhject ſuperior only where the ſu- 
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periority | is to be retained for the purpoſe of 
creating a vote ; nay, even the creation of a vote 


will moſt commonly be managed by a feu char- 
ter. In the common diſpoſition to a purchaſer 
there is a blench holding inſerted, for the pur- 
poſe merely of creating an intermediate right, un- 
til the purchaſer ſhall have completed his title 
holden of the ſeller's ſuperior. But this blench 
holding proceeds not on a charter, but on the 
indefinite precept in the diſpoſition, the nature 
of which will be afterwards fully explained. 

The original charter, therefore, that will moſt 
commonly occur to the man of buſineſs will be 
the feu charter. This charter is often preceded 
by the feu contract, and where there are a va- 
riety of extraneous conditions in the right, it 
may in many caſes be convenient to have a 
deed like the contract, which can be made the 
foundation of immediate 3 for enforeing 
theſe conditions. 


In this title, which treats of a feudal EO 5 | 


ture, I ſhall arrange the ſubject under the fol- 
lowing heads: I. The feu charter. II. The 
blench charter; and, III. The ſaſine. Theſe I 
apprehend will give a ſufficient view of this 
branch of modern practice. 
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0 0 treating of the feu charter, I am naturally 


; led to conſider the feu contract by which it is 


ſometimes preceded, and which indeed oſten 
ſupplies the place of the charter, as it contains a 
warrant for infefting the vaſſal. This fubject I 
ſhall bring under the following heads: 1. The 


form of the common feu contract. 2. The feu 


contract for building. 3. The feu contract 


conveying mines and minerals, 4. For erect. 
ing machinery. 5. The feu charter; and, laſt- 
ty, the variations that are moſt commonly to be | 
met wich in that deed. | 


1 4 


1. The Common Feu quad. 


The feu contract contains the conditions 
which reciprocally affect the ſuperior and vaſſal, 


and is cloſed with a warrant for giving infeſt- 


ment to the vaſſal. The clauſes of it are gene- 


rally arranged in this manner: 1, The intro- 


duction or annunciation of the parties to the 
agreement. 2. The conſideration or cauſe of en- 
tering into the contract. 3. The diſpoſitive clauſe. 
4. The obligation on the ſuperior to infeft the 


vaſſal, and expreſſing the terms of the holding 


5. The clauſe of warrandice. 6: Obligation to 
relieve the vaſſal of the bygone public burdens, 


twi: 
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and of the feu duties payable to the mediate ſu- 
perior. 7. Obligation on the ſuperior to make 
the title deeds forthcoming. 8. The aſſignation | 
to the rents, and · warrandice” of the aſſigna- 
tion. The preceding clauſes affect the ſupe- 
rior as che two following elauſes do the vaſ- 

9 * "The reddendo or obligation on the 
. ll to pay the feu duties. 10. An obli- 


gation to relieve the ſuperior: of the public bur- 


dens, from and after the time of the vaſſal's 
entry. The x1th clauſe contains a Joint obliga- | 


tion on the parties to fulfil to each other the 


reſpective conditions which they have come 
under. The 12th is a clauſe of regiſtration for 
preſervation or for diligence. The 1 3th is the 
precept of ſaſine for infefting the vaſſal, and 
the whole i 18 od 1 the SIE clauſe. S 
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t. IT 1s CONTRACTED ' AND AGREED be- 
twixt A. B.“ heritable proprietor of the lands 


„„ 


I prefer marking the names of the parties, by letters, 


and leaving blank the dates of the entry of purchaſers, &c. 


and the names of lands, as leſs apt to occaſion miſtakes in 
making uſe of theſe forms than ſictitious names and dates 
might be, for ſometimes ſuch names and dates are thought- 
ieidly tranſeribed. 


and chen IN diſponed,. on the one YN and 


5 inn merchant in Edinburgh, on the other 
part, in manner following: (THAT 15 To, SAr, 


the ſaid A. B. in conſideration of a certain _ 
of money paid to him by the faid. D. 


5 which he grants the receipt and. diſcharges 5 
ſaid C. D. and alſo in conſideration of the feu 
duties and others aftermentioned, has soo, „41 IE. 
NATED, AND IN FEU FARM DISPONED, and by 


theſe. preſents ſells,” alienates, and. in, feu farm 
diſpones, to and in favour of the ſaid C. D. his 


heirs and aſſignees whomſoever, heritably and * 


irredeemably, all and whole the lands of (here 


the lands will be deſcribed by the names which 
they bear in the prior title deeds, and the de- 
| ſcription will be cloſed by mentioning the coun- 


ty and pariſh within which they lie, thus), all 
lying within the pariſh of „ and ſhire 
of 5 THICH lands and others above 
diſponed, the ſaid A. B. binds and obliges him, 


his heirs, and ſucceſſors, to IxFEHT and SETSE the 


ſaid C. D. and his foreſaids, on their own pro- 
per charges and expences, 20 BE HOLDEN of the 
ſaid A. B. and his foreſaids, in feu farm, fee, 
and heritage, for ever, for the yearly payment 


of L. Sterling, in name of feu duty, at two 


terms in the year, Whitſunday and Martinmas, 


by equal portions, beginning the firſt terms 


j 
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payment thereof at Manna next, "0? the half 
| year preceding, | and ſo forth, at each term of 
Whitſunday and Martinmas, in all time coming, 


doubling the ſaid feu duty the firſt year's entry 


of each heir to the lands and others foreſaid, 


and that for all other burden, exaction, demand, 


or ſecular ſervice whatever, which may be any- 


wiſe exacted for the ſaid lands and others, or 
any part thereof, in all time coming; An for 


that purpoſe to execute and deliver to the faid 


C. D. or his foreſaids, a feu charter, containing 
a clauſe of abſolute warrandice, precept of ſa- 


fine, with all other uſual and neceſſary clauſes, 


as alſo ſuch other deeds as may be neceſſary for 


ſecuring him or them in the lands and others 


above feued out: Mic diſpoſition above 
written, with the charter and infeftment to fol- 
low thereon, and the lands and others hereby 
diſponed, he the ſaid A. B. by theſe preſents 
31vDs and OBLIGEs himſelf, and his heirs and 


| ſucceſſors, To WARRANT to the ſaid C. D. and his 
foreſaids, to be free from all burdens, encum- 


brances, and grounds of eviction, at all hands, 


and againit all deadly as law will: AND FUR- 
THER, the ſaid A. B. binds and obliges himſelf 


and his foreſaids, to free, relieve, and diſburden 


the ſaid C. D. and his foreſaids, above written, 
and the lands and others hereby conveyed, of 
, B . i R 


5 . 3 , m_—_ 
J * 
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all feu duties payable out of the ſaid lands, not 
only preceding the term of Whitſunday 


but alfo in all time coming; and of all ceſs, tax- 


' ations, miniſter's ſtipend, ſchoolmaſter's ſalary, 
or other public burdens whatſoever, payable out 
of the faid lands and others, at and preceding 
the ſaid term of Whitſunday being the 
term of his entry thereto: AnD FURTHER, the 
ſaid A. B. binds and obliges himſelf and his fore- 
faids to make a ſufficient progreſs of the writs of 
the lands and others above diſponed, 7URTHCoM- 


| ING to the ſaid C. D. and his above written, when- 


ever they ſhallhave neceſſary occaſion for the ſame, 


upon a receipt and obligation to redeliver the 


ſame within a reaſonable time, and under a ſuit- 


able penalty: AvD FURTHER, the ſaid A. B. here- 


by makes and conſtitutes the ſaid C. D. and his 
foreſaids his lawful ceſſioners and aſſignees 1N AND 


70 the rents and duties of the ſaid lands, for crop - 


and year and in all timecoming, with power 
to him or them, whom he hereby ſurrogates 
and ſubſtitutes in his full right and place of the 
premiſes, to receive and diſcharge the ſaid rents, 
and to take every neceſſary ſtep for recovering 
thereof which the ſaid A. B. could have done 
himſelf before granting hereof ; which affigna- 
tion above written he binds and obliges himſelf 


and his foreſaids to warrant from fact and deed. 
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only. Fox WHICH CAUSES, and on the OTHER 


PART, the faid C. D. Brvps and oT himſelf, 


his heirs and ſucceſſors whomſoever, in corrobo- 
ration of the obligation above written, 70 PAY to 
the ſaid A. B. and his heirs and aſſignees, the fore - 

ſaid ſum of L. ST7z#RLING of yearly feu duty 
for the ſaid ſubjects, at two terms in the year, 
Whitſunday and Martinmas, by equal portions, - 


beginning the firft half year's payment at Mar- 


tinmas next for the half year immediately pre- 
ceding, and ſo forth at each term of Whitſun- 


day and Martinmas, in all time coming, with 


the duplication of the ſaid feu duty at the entry 
of each heir in manner foreſaid : AvD FURTHER, 
the ſaid C. D. hereby BIVDS and oBTT ORS himſelf 
and his foreſaids, that he and his foreſaids ſhall 


ftee and relieve the ſaid A. B. and his above 


written from all ceſs, miniſter's ſtipend, ſchool- 
maſter's ſalary, and other public burdens due 
and payable, impoſed or to be impoſed, on the 
ſaid lands, from and after the term of Whit- 
tunday next, and in all time coming thereafter : 


Ab LASTLY, both parties hereby 31ND and 


0BLIGE themſelves and their forefaids to perform 
their reſpective parts of thepremiſes to each other 
under the penalty of 100l. Sterling, to be paid 
by the party failing to the party performing, or 
willing to perform, their part of the conditions, 
-B 2 
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«a th at over BAY above performance: And ; 


'BOTH parties CONSENT. to the . REGISTRATION 


hereof in the books of Council and Seſſion, or 
other judges books competent, therein to re- 
main for preſervation, or that letters of horning 
on ſix days charge, and all other execution ne- 


ceſſary, may paſs hereon in form as effeirs; and 


thereto they conſtitute 


their procurators, &c. AND. the 


ſaid A. B. hereby DESIRES and REQUIRES you 
Joint- 


ly and ſeverally his bailies in that part, to the 


effect after ſpecified, hereby ſpecially conſtitut- 
ed, that, immediately on ſight hereof, ye paſs 
to the ground of the lands and others above 
diſponed, and there 617#. and DELIVER to the 
ſaid C. D. or his foreſaids, heritable ſtate and ſa- 
ſine, actual, real, and corporal poſſeſſion of all 
and whole the lands and others foreſaid, contain- 


ed in the diſpoſitive elauſe hereof, and hereby 


held as repeated, to be holden by them in man- 
ner above written, AND THAT by deliverance to 


the ſaid C. D. or his foreſaids, or to his or their 
attorney or attorneys, in his or their names, 


bearers hereof, of earth and ſtone of the ground 
of the ſaid lands, with all other neceſſary ſym- 
bols, and this in no ways ye leave undone; 


THICH to do the ſaid A, B. commits to you | 
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7 jointly and ſeverally, as faid is, his full power, 


by this his precept of ſaſine directed to you 
for that effect. Iv w1TNzss whereof theſe pre- 


' ſents, written on this and the three preceding 
pages of ſtamped paper, by E. F. apprentice to 


G. H. clerk to the ſignet, are, with a dupli- 

cate hereof, fubſcribed by both parties, at Edin- 

burgh, the day of _ © + + years, be- 

fore theſe witneſſes, J. I. ſervant to the ſaid 
A. B. and the ſaid E. F. e 
E. F. witneſs, e A. B. 

N I. zoitneſs, 2 > LE 

2M— . — 


Sometimes this deed is made out in a leſs 


| formal manner, o of which I ſhall give you an ex- 


ample, In the following caſe the vaſſal, who had 
poſſeſſed as tenant, had a claim to the eſtate ; and 
the claim being ſubmitted, the arbiters found 
that the eſtate ſhould be given to the tenant in 
feu for 2001, a-year. This will explain ſuffi- 
ciently the peculiarities of the deed. | 


2. IT IS CONTRACTED, AGREED, AND PINALLY 
ENDED betwixt his Grace A. Duke of B., heri- 


table proprietor of the lands and others after ; 


mentioned, on the one part, and C. D., with con- 


— — 
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ſent of E. F. his truſtee, on the other part; in 


manner following: THAT rs T0 SAY, the ſaid 
Duke, in implement of his part of a decree arbi- ls 
tral ee oy > - Be | at 
date the - day of current, and p: 
regiſtered the ſame day in the books of Coun- di 
cil and Seſſion, proceeding on a fubmiſfion en- W 
tered into betwixt the ſaid parties, and in con- of 
ſideration of the feu duty, and other duties and th 
ſervices herein after ſpecified, hath rr, de 
GRANTED, AND DISPONED, and in feu farm for the 
ever given out and demitted, as by theſe pre- me 
ſents He G1Y Es, GRANTS, AND DISPONES, and in by 
feu farm x75 and for ever 61yzs ouT and pz- Du 


11178, heritably and irredeemably, to the ſaid E. 
F. in truſt for behoof of the ſaid C. D. and his 
Heirs and aſſignees whomſover, all and whole the 
lands and others under written, viz. (here the 
lands were deſcribed) lying within the pariſh of 
and ſhire of „ BUT with and 
under the BURDEN and PRIVILEGE of M. N. 
' proprietor of the eſtate of making 
and uſing a road feet wide N the 
ſaid lands, as promiſed to him in a letter from 
the ſaid Duke, dated 
AND DECLARING that the ſaid 
. D., his heirs and ſucceſſors, and the te- 
nants and poſſeſſors of the lands hereby dil. 


5 
* 
8 
IJ - 
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b: poned, ſhall, in time coming, have no right to, 


id or ſervitude on, the woods growing on the other 
j. nands and eſtate belonging to the ſaid Duke, or 
of MW any part thereof, nor to the multures of any 
1d part of the ſaid Duke's property, nor any other 
n- duties or ſervices furth thereof, on any pretence 
n- whatever: AnD FURTHER, in caſe G. H., nephew 


of the ſaid C. D., ſhall be entitled to ſueceed to 
the lands and others above mentioned on the 
death of the ſaid C. D., or ſhall acquire right 
thereto ſooner in virtue of any deed of ſettle- 
ment, or other deed executed, or to be executed, 
by the ſaid C. D., in that event the ſaid Noble 
Duke hereby binds and obliges himſelf, and his 


E. heirs and ſucceſſors, to enter and receive the ſaid 
his WM G. H. as vaſſal in the ſaid lands, upon payment 
he of the ſame compoſition that is herein after a- 
he greed to be paid at the entry of an heir to the 
of IM faid lands; A iz HE lands and others, un- 
ind der the burdens and reſervations foreſaid, and 


N. others underwritten, the ſaid Duke BTvps and 
ing Tos himſelf, his heirs and ſucceſſors, duly 
the I and ſufficiently to infeft and ſeiſe the ſaid E. F. 
om s truſtee foreſaid; and, for that purpoſe, to 
nake, grant, ſubſcribe, and deliver to him, a ſuf- 
id WM ficient feu charter thereof, containing precept of 
te- laline, clauſe of warrandice from fact and deed, 
di- aud other clauſes uſual and neceſſary, 70 BE Hol- 
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DEN of the ſaid A. Duke of B., and "TX heirs 4 


tailzie in the eſtate of B., in feu farm, fee and 
heritage for ever, for payment of; LIKEAS, the 
ſaid C. D., and E. F. his Uuſtge, as cautioner 
for him, BI and oBLTOE themſelves, conjunctly 
and ſeverally, their heirs, executors, and ſucceſ- 


ſors whomſoever, T0 PAY to the ſaid A. Duke of 


B., and his foreſaids, or to any perſon having 
power and authority from them, the ſums fol- 
lowing; viz. the ſum of 100l. STERLING at Lon- 
don, free of exchange and all other charges, or, 
in the option of the ſaid Duke and his foreſaids, 
at Edinburgh, together with the current ex- 
change of the money from Edinburgh to Lon- 
don at the time, and that at the term of Mar- 
tinmas yearly, during the currency of the leaſe 
of the ſaid lands granted by A. Duke of B. de- 
ceaſed, to the ſaid C. D. dated | which 
expires at Whitſunday , and thereafter during 
the lifetime of the ſaid C. D., in the event of 
his ſurviving the expiry of the ſaid leaſe ; and 
the ſum of 200l. STERLING at the firſt term of 


Martinmas after the expiry of the ſaid leaſe, and | 


the deceaſe of the ſaid C. D.; and of the like 
ſum of 200l. STERLING at the term of Martinmas 


yearly thereafter, in all time coming; in name of 


feu duty, beginning the firſt year's payment of 
the ſaid feu duty at the term of Martinmas next: 


. bar 
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| As 4180, that the heirs of the ſaid C. D. ſhall 
| pay to the ſaid Duke, and his foreſaids, the ſum 
of 1001. S7zzzInG money, the firſt year of the 
entry of each of them to the ſaid lands, over 
and above the feu duty above ſpecified ; AvD 
7HAT they ſhall free and relieve the ſaid Duke, 


r 
7 
f and his foreſaids, of all ceſs, miniſter's ſti- 
8 
|. 


pend, ſchoolmaſter's ſalary, and other burdens 
whatever, impoſed, or to be impoſed, upon the 
faid lands, VD ſhall anſwer to the ſaid Duke's 
baron bailie courts, when lawfully cited there- 
to; A THAT for all other burden, exaction, de- 
mods or ſecular ſervice, which can anywiſe be 

exacted or required furth of the ſaid lands and 
others in time coming; DECLARING ALWAYS, that 
as the feu duty hereby ſtipulated is come in the 
room and place of the rent contained in the 
foreſaid tack, the ſaid tack is therefore hereby 
diſcharged, and at an end, for all years and 


cepting as to the ſingle effect of ſuſpending the 
claim for the additional feu duty until the years 
and ot the tack are actually expired. AvD 30TH 
ike PARTIES oblige themſelves to implement their 
nas reſpective parts of the premiſſes, under the pe- 
eof malty of 100. Sterling, to be paid by the par- 
| ty failing to the party obſerving, or willing to 


obſerve, over and above performance; A they 
C 


terms after the term of Whitſunday next, ex- 
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ſeſſion to the ſaid E. F., as truſtee for the ſaid 


gings, yards, parts, pendicles, and univerſal per- 


tlie burdens, reſervations, and declarations be- 
fore mentioned, and to be holden of the {aid 
A. Duke of B. and his foreſaids, in feu farm, 


CONSENT to the regiſtration hereof in the books 
of Council and Seſſion, or any other judges books 
competent, therein to remain for preſeryation ; 
and, if needful, that letters of, horning on fix 
days charge, and all other legal execution, may 
paſs upon a decree, to be interponed Berg in 
the uſual form, and consT1TUTZ 

their PR0CURATORS for that purpoſe, 
AND to the effe& the ſaid E. F., as truſtee fore- 
ſaid, may be preſently infeft in the ſaid lands 
and others, with the pertinents, to be holden in 
manner foreſaid, the {aid A. Duke of B. eren c0 
deſires and requires you 


n od com 
his bailies in es part, ſpecially conſtituted 
to the effect after ſpecified, that upon ſight here- 
of ye paſs to the ground of the lands before 
mentioned, and there give and deliver. heritable 
ſtate and ſaſine, actual, real, and corporal poſ- 


C. D. and his foreſaids, of all and whole the 
lands, mills, and others, mentioned in the dit: 


poſitive clauſe before written, with, houſes, big 


tinents belonging thereto, Zur with and unde! 
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f payment of the feu duties and performance 
of the other obligations before written, all here 
again holden as repeated brevitatis cauſa, but 
appointed to be ſpecially ingroſſed in the infeſt- 
ment to follow hereon ; 4vD that by deliverance 
to the (aid E. F., as truſtee foreſaid, or to his 
certain attorney in his name, bearer hereof, 
earth and ſtone, of and upon the ground of the 
ſaid lands, and all other fymbols requiſite ; and 
this in nowiſe ye leave undone. Which to 
do, the ſaid A. Duke of B. commits to you 
conjunctly and ſeverally his full power, by this 
his precept of ſaſine directed to you for that 
effect. In W1TNESS whereof, theſe preſents, con- 
ſiſting of this and the preceding pages. 
written on ſtamped paper by clwerk 
to writer to the ſignet, are, together 
with an exact duplicate hereof, iubferibed by 
the faid parties as follows, viz. by the ſaid Duke 
* the before theſe witneſſes, 
and | both his ſervants, and 
by the ſaid C. D. and E. F. : |: the 
before theſe witneſſes, ſervant to C. D. 
and vriter in „ by whom the 
place, date, witneſſes names and deſignations 
laſt mentioned are written. | 


G2. 
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2. The Feu Contract. for Building. ' ; 


1. The preceding forms will be ſufficient for 


As common feu contract, and I ſhall now give 


you an example of the feu contract for building. 
Tei is one on which ſome' pains was taken, and 
| which was prepared by an accurate man of buſi- 


neſs. 


* 
* 


IT Is CONTRACTED, AGREED, and FINALLY 


ENDED betwixt A., heritable proprietor of the 


ſubjects after deſcribed, ow THz ONE PART, and 


B. maſon in Edinburgh, ow THz OTHER PART, 
in manner following, THAT 1s To $4r, Whereas 


the faid A. has agreed to feu in lots that park 


belonging to him, lying, &c., conform to a plan 


thereof. And whereas the ſaid B. is to make pay- 


ment of the feu duty and others after ſpecified, 
redeemable in part as after mentioned, therefore 


the ſaid A. has ſold and diſponed, as by theſe 
preſents, for payment of the feu duties, and per: 


formance of the other preſtations under written, 


he SELLS, ALTENATES, DISPONES, and in feu- 


farm and heritage for ever LzTs and DEMITS, to 
and in favour of the ſaid B., his heirs and aflg- 


nees whomſoever, heritably and irredeemably, 


ALL and WHOLE theſe parts of the ſaid park after 


deſcribed, marked in the foreſaid plan E., ſigned 


of this date by the ſaid parties as relative hereto, 
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and meaſuring 43 feet in front tòô the north (af- 
ter allowing 50 feet for the front of the houſe 
on lot C., now building by L. wright in Edin- 
burgh, and 47 feet for the north, front of lot 
D.), with the back ground alſo marked on the 
ſaid plan E., excepting 4 feet ſquare in the 

weſt corner of the ſaid back ground, which is 
allotted for the ſaid lot D., together with the 
place allotted for ſtables and coach-houſes on the 
north ſide of ſaid plan marked E., meaſuring 20 
feet or thereby, and in which meaſurements the 
parties hereby acquieſce, be the ſame more or leſs; 
together with the privilege of the ſtable yard, 


and free iſh and entry thereto, and to the ſaid 
ground by the arch, as delineated on the ſaid 


plan, in common with the other feuers of the 
ſaid park; BUT with and under the ſervitude of 
a window to front the ſaid back ground E. from 
the lot for ſtables and coach-houſes marked D.; 
and alſo with the ſervitude of putting in joiſts 
in the gable wall to be erected by the ſaid B. 

on the weſt ſide of the entry by the arch in faid 


plan, upon being paid the expence of a nine 


inch wall, and which ſhall be paid by the ſaid 
A. when the ſaid wall is erected; 4ND WHICH 
park contains the whole ground -preſently be- 
longing to the ſaid A. upon the eaſt fide of 

| ſtreet, and is bounded as follows, viz. 


AN 
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chere the boundaries were deſcribed) together 
with the teinds of the ſaid ſubjects hereby 
feued, all lying within the pariſh of St. Cuth- 
bert's and ſheriffdom of Edinburgh. iv wtcs 
lands, teinds, and others above difponed, the 
aid A. binds and obliges him, his heirs and 
| ſucceſſors, to infeft and ſeiſe the ſaid B. and v 
his foreſaids, on their own proper charges and | 
expences; to be holden of the ſaid A. and his t 
above written, immediate lawful ſuperiors there- 
of, in feu farm and heritage for ever, for pay- 
ment of the feu duty, and performance of the 
other preſtations underwritten : Maren feu con- 
tract, with the grounds, privileges and perti- 
nents hereby diſponed, and infeftments to follow 
hereupon, the ſaid A. OBLIGES him and his fore- 
ſaids to WARRANT at all hands, as law will, and 
the teinds thereof, from fact and deed. Ax 
FUR T HER, the ſaid A. hereby aſſigns the ſaid B. 
and his foreſaids I and 70 the rents, maills and 
duties of the above parts of the ſaid park, here- 
by feued, from the term of Lammas laſt, which 
1s hereby declared to have been his entry there- 
to, and in all time coming, and to warrant the 
ſame from their own fact and deed only ; and 
likewiſe to free and relieve the ſaid B. and his 
foreſaids of the ſum of of yearly feu duty, 
payable jointly for the ſaid lot N, alongſt with 


71th 
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three other plots contained in a feu contract en- 
tered into between M. and O., regiſtered in the 
burgh court books, the proportion of which 
feu duty allotted to ſaid lot N, by the ſaid A's 
rights thereto, acquired from the ſaid O., is 

Sterling ; and theſe, as well bygone as in all 
time coming, and of the teind duties, miniſter's 


| ſtipend, and ſchoolmaſter's ſalary, ceſs, and o- 


ther public and annual burdens, at and preced- 
ing the ſaid term of Lammas, the ſaid B. and 
his foreſaids being obliged to pay the ſame in all 
time thereafter, in the proportion of one tenth, 
payable for the whole of ſaid park. For raIcn 
CAUSES, and ON THE OTHER PART, the ſaid B. 
03LIGES him and his heirs and ſucceſſors whom- 
ſoever, to content and pay to the ſaid A. his 


heirs and aſſignees, the ſum of Sterling (be- 


ing at the rate of ten ſhillings Sterling per foot 
for each of the ſaid 43 feet fronting the north, 
and of one {ſhilling and ſixpence per foot for 
each of the ſaid 20 feet allotted for ſtables and 
houſes), of yearly feu duty, at two terms in the 
year, Martinmas and Whitſunday, by equal por- 
tions, commencing the firſt term's payment at 
Martinmas for the half year preceding, and 
ſo forth yearly and termly in all time thereafter, 


with a fifth part more of penalty in caſe of fai- 


lure, beſides performance, and intereſt thereof 
: | 
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from the ſaid terms of payment, and until pay- 
ment. Bur DECLARING, that it ſhall be in the 
power of the ſaid B. and his foreſaids to pay up 
at Whitſunday the half or two thirds of 
the faid yearly feu duty, at the rate of 22 years 
purchaſe; they, at or before the Candlemas pre- 


ceding, giving legal intimation to the ſaid A. 
or his foreſaids, that they are to make uſe of 


the powet hereby given to them; in which e- 


vent, the remaining half or one third of the ſaid 


feu duty, as it ſhall happen, ſhall continue a 
perpetual annual feu duty in all time thereafter. 
BuT in caſe the ſaid B. or his foreſaids ſhall 
fail to give ſuch intimation, then the above 
power of redemption ſhall for ever after ceaſe 


and determine, AND DOUBLING the ſaid feu duty 


(as the ſame may be at the time) on the entry 
of each heir or ſingular ſucceſſor, as vaſſal in 
the ſaid ſubjects: The heirs of the ſaid B. and his 
foreſaids ſucceſſively entering to the premiſes at 
the expiry of year and day after the deceaſe of 
the vaſſal who was laſt entered and infeft ; Dr- 


CLARING that it ſhall not be in the power of the 
ſaid B. or his foreſaids to ſubfeu, ſell, or diſpoſe 
of the ſaid ſubjects, or any part thereof, to be 


holden of them or their heirs, or of any other 


interjected ſuperior, but allenarly to be held of 


the ſaid A, and his foreſaids; without prejudice 


=» 4 
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nevertheleſs to the ſaid B. and his foreſaids to 
grant ſecutities upon the above property, or to 

exerciſe any other act of ownerſhip which may 
not be inconſiſtent with the manner of holding 
hereby preſcribed: AND FUR THER declaring, 
that in caſe the ſaid lot ſhall hereafter be fold in 
parcels, yet each particular parcel ſhall be liable 
to the ſaid A. and his foreſaids in payment of 
the whole feu duties which ſhall be due for the 
whole of the ſaid lot, reſerving relief to the per- 
ſon ſo paying, againſt the other proprietors, for: 
their ſhare thereof, the purchaſer of each parcet 
only doubling the feu duty payable therefor, 
by his own rights, at the entry of heirs or ſin - 
gular ſucceſſors, as ſaid is. AND in regard that 
the entry of ſingular ſucceſfors is taxed for pay- 
ment only of a double of the feu duty; there- 
fore, the diſponees ſhall be obliged to enter by 
a charter of reſignation from the ſaid A. or his 
foreſaids, and be infeft thereupon within the 
ſpace of three months after the dates of their 
reſpective purchaſes, and that although their au- 
thor may be then in life, any law or practice to 
the contrary notwithſtanding, the vaſſals, whe- 
ther heirs or ſingular ſucceſſors, always paying 
up the whole bygone feu duties and others which 
may happen to be due at the time of their en- 


ny, and the entrants being at the expence of 


D 
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preparing their ſeveral rights and amen (to be 
expede by the ſaid A. and his foreſaids, their 
ordinary agent for the time). AvD FURTHER, 
the ſaid B. obliges him and his foreſaids to per- 
form the following conditions, viz. to erect a 
tenement or dwelling houſe fronting the north, 
and in a line' with the other tenements to be 
built on the ſaid north front, which ſhall. be 
roofed in betwixt and Martinmas ; and alſo be- 
twixt and ſaid term, to cauſeway from the north 
of the entry down to the ſtable yard, and like- 
' wiſe the ſtable yard itſelf, as delineated on the 
ſaid plan, and to maintain and keep up the 
ſame in all time thereafter ; the expence of 
which cauſeway, and keeping up thereof, to be 
paid by the ſeveral proprietors of ſaid grounds, 
for the ſtables and back houſes in proportion to 
the number of feet in front thereof: The ſaid 
tenement to conſiſt of five ſtoreys in front, viz. 
a funk ſtorey and four others; the higheſt of 
the ſide walls above the foot pavement not ex- 
ceeding 50 feet, and the tenement not to exceed 
Fo feet in depth towards the ſouth, and with 
liberty to have a ſtormount ſimilar to thoſe on 
the ſouth ſide of the Riding School fronting 
Nicholſon's Street. The back walls may be 
raiſed nine feet higher than the fore walls, ſo 3 
to give. an additional or attic ſtorey, the height 
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in no part of the roof above the top of the front 
wall exceeding the third part of the depth of the 
houſe by more than three feet. There muſt be 
a ſunk area, as marked in the plan, betwixt the 
tenement and the pavement; and cellars may 
be built under the pavement. There is alſo to 
be a ſunk area behind the tenement, of two feet 
in breadth ; and no buildings are to be erected 
on the back ground of any kind, diviſion walls 
cight feet high alone excepted. All the other 
feuers are to be laid under the ſame reſtriction, * 
except the purchaſers of lots I. and J., who are 
to have the privilege of erecting ſhades not ex- 


ceeding 16 feet in height. The ſtables, coach- 


houſe, or officehouſes, are to be twenty feet 


| over walls in breadth, the fide walls not to be 


higher than ſixteen feet, and the roofs not to be 


raiſed more than ten feet above the tops of the 


walls, and without any fire place in them ; the 


dung is to be laid no where on the ſaid ground 


but in the ſtable yard, as the ſame is delineated 
in the plan; neither ſhall the ſaid B. or his fore- 
laids allow any+ ſhops or yards for maſons, 
wrights, coopers, ſmiths, weavers, candlemakers, 
nor crackling houſes, nauſeous chemical prepa- 
rations, nor - noxious or noiſy manufactures, 
which may be a nuiſance or occaſion diſturbance 
to any of the neighbouring feuers, to be placed 
D 2 
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or kept within. any parts of the foreſaid grounds 
hereby feued, all in terms of the ſaid feu con- 
tract between the ſaid M. and O. in every par- 
ticular. AvD wHEREAsS the ſaid A. and the 
purchaſers of the lots in the ſaid park have made 
a large drain from the northeaſt corner thereof 
down to the ſouth end of the drain at 
ſtreet, at their joint expence ; THEREFORE, the 
faid B. obliges himſelf and his foreſaids to be at 
the joint expence with the ſaid A. and the pur- 
chaſers of the ſaid lots, of keeping the ſame in 
ſufficient repair in all time coming, proportion- 
ally for their feet in front ; the purchaſer of the 
corner houſe on the northeaſt of ſaid park be- 
ing only to pay for the weſt front, and the, pur- 
chaſer of the corner houſe on the northeaſt of 
ſaid park being only to pay for the north front. 
The north front of the firſt houſe, and the eaſt 
front of the laſt mentioned houſe, to be propor- 
tioned amongſt the whole proprietors of ſaid 


park, according. to their feet in front; the ſaid 


A. paying a proportion for keeping up the ſaid 
drain for the houſe now poſſeſſed by him on 
the weſt ſide of ſtreet, at the rate of 50 
feet in front, he and his foreſaids having the 
privilege of carrying a drain from his ſaid houſe 
to the ſaid large drain. Awp the ſaid B. obliges 
him and his foreſaids to make a drain alongſt 


8 * 
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the north front of the tenement to be built by 

him, which is to be continued to the ſaid large 
drain by the purchaſers of the lots immediately 
to the weſt, and through which the ſeveral pur- 
chaſers on the eaſt are to have the privilege of 
a communication with the ſaid large drain ; the 
ſaid drain in front of ſaid tenement to be done 
at the ſole expence of the ſaid B., and that be- 
twixt and Whitſunday next; and to be kept up 
by him and his foreſaids in a ſufficient manner 
in all time thereafter ; the ſame to be 14 inches 
wide, and built with ſtone and lime of one foot 
thick, and to be covered with flags under the 
pavement ; an iron grate to be placed in ſaid 
drain, and not to exceed three eighths of an inch 
in width between the bars; and no neceſſary 
houſes or water cloſets ſhall be allowed to com- 
municate with the ſaid drain. AND FURTHER, 
the ſaid B. obliges himſelf and his foreſaids to 
allow the truſtees for building a bridge over the 
Cowgate, &c, a communication to the ſaid large 
drain from the College, and from the property 
on the eaſt of the drain belonging to the tru- 
tees, and that without recompence to be made 
therefor. AND WHEREAS Q. and Z. have pur- 
chaſed the two lots of ſaid park marked A. and 
B., and are to pay up the purchaſe money, with 
the burden only of an annual feu duty payable 
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to the ſaid A. and his foreſaids, of fix ſhillings 
Scots each. THERE#oRs, the ſaid B. 081.1685 
him and his foreſaids to apply the firſt and rea- 
dicſt of the before mentioned feu duties payable 
by them, in the different events before ſpecified, 


in extinQion pro tanto of the foreſaid whole 


feu duty of L. Payable to the ſaid A. and 
his foreſaids, or of the ſaid ſum of L. be- 
ing the proportion allotted on the ſaid lot N., as 
faid is; and theſe for all other burden, exaction 
or demand which may or can be required furth 
or from the ſubjects hereby feued, on any ac- 
count whatever. AND LASTLY, the ſaid par- 
ties BIND and OBLIGE them and their foreſaids 
to perform their reſpective parts of the premiſſes 
to each other, under the penalty of 1 ool. Ster- 
ling, over and above performance. An they 
CONSENT to the REGISTRATION hereof in the 
books of Council and Seſſion, or others compe- 
tent, for preſervation ; and if neceſſary, that all 
uſual execution may paſs hereupon on a charge 

of ſix days, in common form; for which pur- 

poſe they conſtitute 1 

procurators, &c. Ax to the end the ſaid B. 


and his foreſaids may be infeft and ſeiſed in the 


ſubjects before diſponed, with the privileges and 
pertinents thereto belonging, and teinds of the 


ſame, to be holden as aforeſaid, the ſaid A. 


he 
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OY DESIRES and REQUIRES you 
„and each of you, jointly and 


Meeri as his balls in that part, to the effect 
underwritten hereby ſpecially conſtituted, Tur 


upon ſight hereof ye paſs to the ground of the 
foreſaid lands and others before diſponed, and 
there give and deliver heritable ſtate and ſaſine, 


actual, real, and corporal poſſeſſion of all and 


whole the above parts of the ſaid park before 
diſponed, with the privileges and pertinents 


thereto belonging, and teinds of the ſame, all 


lying and bounded in manner before mentioned, 
to the ſaid B. and his foreſa:ds; BuT SUBFECT 


1 always to the payment of the feu duties before 


ſpecified in the ſeveral events above expreſſed, 
and performance of the haill conditions before 
mentioned and referred to, and which are to be 
real burdens on the ſubje&s hereby diſponed, 
and to be contained in the infeftments to follow 
nereupon, all as particularly before deſcribed, 
and here held as repeated brevitatis cauſa ; AND 
THAT by delivery to the ſaid B., or to his cer- 
tain attorney, bearers hereof, of earth and ſtone, 
of and upon the ground of the ſaid lands, and 
all other ſymbols uſual and requiſite and this 
in noways ye leave undone. Mulch to do the 
fad A. coMarTT to you his full power, by this 
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his precept directed to you for that effect. ts 11 


4 


- WITNESS whereof, &c. ; - e ir 

A 84 5 | in 

2. I ſhall give another form of a contract of pr 

this kind, made up by one of the incorporations thi 

of the city of Edinburgh, as the form of the dr 

- deeds by which the property of the corporation ant 

is feued out. It is not prepared with all the of, 

anxiety of the other, but there are ſome uſeful pie 

clauſes in it. an 

* 3 | {el 

85 | . N | and 

iT 1s CONTRACTED and AGREED betwixt the ber 

parties following, viz. Meſſrs. A. preſent deacon _ 

and B. preſent treaſurer of the incorporation of owt 

of Edinburgh, for themſelves, and in DÞ1 

name and behalf of the other members of the alli 

1 ſaid incorporation, and as ſpecially authoriſed by fee 
. 4 an act of the ſaid incorporation, dated feu 
_ oo. E ONE PART, and C. on Ti: 0g 
117 OTHER PART, in manner following: THAT 1s all « 
TO SAY, the ſaid A. and B. in name and behalf WW 4 

foreſaid, in conſideration of the yearly feu duty their 

» HA and other preſtations after mentioned, have bers 
SOLD, and by the tenor hereof Sz, and in T iff irc, 


FARM DISPONE, to and in favour of the ſaid C. 


. 
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his heirs and aff gnees whatſoever, heritably and 


33 


irredeemably, ALL and WHOLE that area, conſiſt- 


property of the ſaid incorporation contiguous 
thereto, are in e laid down in a plan 


drawn by 


architect, 


and ſigned by both parties, of the date here- 


of, as relative hereto: 


In wHIcH area and 


piece of ground the ſaid A. and B., in name 
and behalf foreſaid, BIVD and 0BL1cz them- 
ſelves and their ſucceſſors in office as deacon 


and treaſurer foreſaid, and whole remanent mem- 
bers of the ſaid incorporation, to 1NFEFT and 


ing, &c-, as the ſaid area and ſmall” piece of 
ground hereby feued, together with the other 


$B1SE the ſaid C. and his foreſaids, upon their 


| own proper charges and expences, 70 BF HOL- 


DEN by them of the ſaid incorporation and their 
aſſignees, as ſuperiors of the ſame, in feu farm 
fee and heritage, for the yearly payment of the 
feu duty after mentioned, and for that purpoſe 
to grant charters, precepts of clare conſtat, and 


all other writings neceſſary: 


Aub the ſaid 


A. and B. BIVD and oBETIOE themſelves. and 
their ſucceſſors in office, and whole other mem- 
bers of the ſaid incorporation, T0 WARRAN T the 
area and piece of ground above diſponed, with 
theſe preſents, and the infeftment to follow 
kereon, to be good and valid to the ſaid C. 

E. 


„ Of the Feudal Javeftitare 


and his forefaids, at all hands and againſt all 
deadly, and to free and relieve him of all pub- 


m 
lie burdens payable out of the ſaid area and piece 55 
of ground at and preceding the term of Whit. 4 
ſunday laſt, which is hereby declared to have all 
been the term of his entry, notwithſtanding the WW pie 
date hereof, AD FURTHER, the ſaid A. and at 
B. Ivo and OBLIGE themſelves and their ſuc- feu 
eeſſors in office, and whole other members of WM the 
the ſaid incorporation, to enter and receive the Iy + 
heirs and ſingular ſueceſſors of the ſaid C. az MF all 
vaſſals in the area and piece of ground above yea 
diſponed, and houſe to be built on the ſaid area, fail 


by precepts of clare conſtat, charters of reſigna · W mei 


tion, confirmation, or adjudication, as the cale run 
ſhall happen, for and upon payment of the re- WM the 
ſpective ſums after mentioned, in name of com- ¶ feue 


poſition for the ſaid entries, without any further ſaid 


gratuity ; the ſaid vaſſals always being at the WF nalt 
expence of writing or framing ſuch precepts of WM it 
clare conflat and charters. AND LASTLY, the poin 
faid A. and B. oBLToE the faid incorporation to for t 
make their rights and titles to the ſaid area and of gr 
piece of ground furthcoming to the ſaid C. and for p 
his foreſaids whenever they ſhall have neceſſary BW and 
uſe for the ſame, upon receipt and obligement BF for e 
for redelivering : Fox THE WHICH CAUSES, and there 


ON THE OTHER PART, the ſaid C. BINDS and 
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0BLIGES himſelf, his "heirs and ſucceſſors, to 
make payment to the ſaid B. as treaſurer fore- 
faid, and to his ſucceſſors i in office, for the uſe 
and behoof of the ſaid i incorporation, or to their 
aſſignees in the ſuperiority of the ſaid area and 
| piece of ground, of the ſum of S7zRLING, 
at the term of Whitſunday yearly, in name of 
feu duty, beginning the firſt year's payment 
thereof at Whitſunday „ and ſo forth year- 
ly thereafter at the ſaid term of Whitſunday in 
all time coming, with a fifth part more of each _ 
year's feu duty of liquidate penalty in caſe of 
failure: Bur DECLARING, that the not pay; 
ment of the ſaid feu duty for two or more years 
running ſhall be no cauſe of nullity or tinſel of 
the ſaid feu right; but nevertheleſs the vaſſal or 
feuer ſhall be liable for the ſaid fifth part of the 
ſaid annual feu duty, in name of liquidate pe- 
nalty, in caſe the ſame is incurred, and that 
it ſhall be lawful for the ſaid incorporation to 
poind and diſtrain the readieſt goods and effects 
for the time being upon the ſaid area or piece 
of ground, or houſe to be built on the ſaid area, 
for payment of the ſaid feu duty as it falls due, 
and all bygones thereof, and of the ſaid penalty 
for each year's failure, or otherwiſe to purſue 
therefor according to law. Ap the ſaid (. 
BI and OBLIGES himſelf and his foreſaids to 
E 2 
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make payment to the; ner of the ſaid in- 
corporation for the time being, for their uſe 
and behoof, or to the aſſignees of the ſaid in- 
corporation, of the reſpective ſums of money 
after ſpecified, in name of compoſition for the 

entry, of heirs or ſingular ſucceſſors, ſo often as. 
the ſame ſhall occur, whether ſuch heirs or ſin- 
gular ſucceſſors demand the writings neceſſary 
for infefting them or not, viz. The ſum of 
. for the entry of each heir, and the 
ſum of L. for the entry of each ſingular 
ſucceſſor, the firſt year of the entry of ſuch 
heir or ſingular ſucceſſor, over and above the 
ſaid feu duty. Ap the ſaid C. hereby AGREES, 
that, in caſe ſuch heir or ſingular ſucceſſor ſhall 
neglect to demand from the ſaid incorporation, 
or their aſſignees, the precepts or charters ne- 
ceſſary for their entry as vaſſals, for the ſpace 
of year and day after the ſucceſſion of ſuch heir, 
or the purchaſe of ſuch ſingular ſucceſſor, that 
it ſhall be lawfal for the ſaid incorporation, or 
their foreſaids, immediately after the expiration 
of the ſaid year and day, not only to take de- 
cree againſt ſuch heir or ſingular ſucceſſor for 
payment of the reſpective compoſitions, but alſo 
to poind and diſtrain the readieſt goods for the 
time being upon the ſaid area or piece of 
ground, or in the houſe to be built upon the | 
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{aid area, for payment thereof, and a fifth part 


more of penalty and expences. AND the ſaid 
C. 0BLIGES himſelf and his foreſaids TO BUILD 


x houſe upon the ſaid area, under the follow- 
ing reſtrictions, viz. That the ſame ſhall not be 
raiſed higher than the houſes built by 

architect in Edinburgh, upon the area 


| to the north-weſt, at leaſt not higher than three 
| ſtoreys from the ground floor of the ſaid build- 


ings, and that no part of the faid houſe ſhall 
extend northward beyond ; and the 


| front of the ſaid houſe ſhall not be placed with- 


in five feet of the weſt ſide of the ſaid area, 
which ſpace is to be left for light and acceſs to 
the ſunk ſtorey. The ſaid C. alſo BIVDS and 
0BLIGES himſelf and his foreſaids, at their own. 
expence, to fence his property on the weſt fide - 
with a handſome iron rail, and to carry away 
the earth from the front of the houſe to be built 
by him, and to make a cauſeway 20 feet wide 
in front of the ſaid houſe, and to be at the ex- 
pence of keeping the ſame in repair in all time 
coming. AND BOTH the ſaid PARTIES BIND 
and OBLIGE them and their foreſaids to imple- 
ment and fulfil the premiſes to each other, un- 


| Ger the penalty of L. Sterling, to be paid | 


by the party failing to the party obſerving or 
willing to obſerve the ſame, over and above 
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performance. Av both parties cor to the 
the regiſtration hereof in the books of Council ev 
and Seſſion, or other judges books competent, for 
therein to remain for preſervation, or that let- an 
ters of horning on ſix days charge, and all other and 
execution neceſſary may paſs hereon in form par 
as effeirs; and thereto consT17UTE: to 
THEIR PROCURATORs, Wl lea) 


&c. ATTovuR to the end the ſaid C. may be in 1 
infeft and ſeiſed in the area and piece of ground WW and 
above diſponed, the faid A. and B., for them- full 


ſelves and in name and behalf of the ſaid incor - ret 
poration, hereby DESIRE and RESVIRE you, WHI 

| ; and 

each of you jointly and ſeverally, their bai- 
lies in that part ſpecially conſtituted, that on 3 
fight hereof ye paſs to the ground of the faid if tend 
area, and ſmall pieces of ground, and there give feue! 
and deliver heritable ſtate and ſaſine, with actual, Cour 
real, and corporal poſſeſſion to the ſaid C. and his a 
his foreſaids, of all and haill the foreſaid area the i 
and piece of ground, lying bounded and de- act o 
ſcribed in manner before mentioned, ANV THAT ON pe 
by delivering to him and them, or to his or © 
their certain attorney or attorneys, in his ot deſeri 
their names, bearers hereof, of earth and ſtone 4 rc 
of the ſaid area and piece of ground, to be hol: : 

In 


den of the ſaid incorporation of , and 
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their foreſaids, in feu farm, fee, and heritage for 
ever, for payment of the feu duties and per- 
formance of the preſtations before mentioned, 
and with and under the burdens, reſtrictions, 


r and declarations before written, which are to be 

n particularly inſerted in the inftrument of fafine 
to follow hereupon; vb this in nowiſe ye 

, leave undone; WHICH to do the ſaid A. and B., 


e in name and behalf foreſaid, commit to you, — 
4 and each of you, conjunctly and ſeverally, their 
full power, by this their precept of ſaſine, di- 
rected to you for that _— Ix WITNESS 
| THEREOF, &c. 


a the Gon of the areas in the new ex- 
tended royalty of the city of Edinburgh, the 
feuer applies by a letter or petition to the Town 


ve 
al, Council for an unfeued area, and, alongſt with 
nd his application, preſents a plan and elevation of 


the intended houſe; and, upon this, there is an 
att of council, ordering the area to be feued out 
on payment of the entry money. In the char- 
ter which is granted by the town, the ſubject is 
| deſcribed by the feuing plan of the new extend» 
ed royalty, and granted under this burden: 
* That the ſaid and his foreſaids ſhall, 
in all time coming, maintain and uphold, upon 


——wAü —-— 
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their own expence, the arches of the cellarage br 
in front of the tenement, and communication ſu 
with the-common ſewers, and alſo the pavement der 
covering the ſame; all which ſubjects lie,” &c, in! 
In the reddendo the following conditions are in- W leſs 
ſerted : © Parine therefor yearly the ſaid | ſeer 
and his foreſaids, to us and our ſucceſſors in ciſe 
office, or to our collectors, treaſurers, or cham- be i 
berlains, in our name, for the uſe and behoof of by] 


the ſaid city, the ſum of L. 
feu duty, at two terms in the year, Martinmas Lor. 
and Whitſunday, by equal portions; AvD FUR. of t! 


in name of is p 


THER, PAYING the ſum of L. upon the en- ¶ that 
try of each heir or ſingular ſucceſſor to the ¶ virtu 
foreſaid ſubjects, in name of compoſition for an vileg 
entry, over and above the feu duty of the year habit 
wherein the entry is made; which is hereby Ar, i 
declared to be in full ſatisfaction of any dupli- WM and ! 
cation of feu duty, or other legal execution i upon 
which might otherwiſe be competent to us or if brew 
our ſaid ſucceſſors in office in character of fu- W a clai 
periors : PROYVIDING always and DECLARING, 4s if foreſa 
it is hereby ſpecially PRO ED and DECLARED, ilff <*lior 
that it ſhall not be competent to, nor in the ¶ ſubjeë 
power of, the ſaid or his foreſaids to ſub- i tne fa 
feu, ſell, or diſpoſe of all or any part of the piece Wh fures 1 
of ground before mentioned, and houſes and BW able t 
others now built thereon ; to be held of them been 


— 40 
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dr their foreſaids, or of any other interjected 


u fupcrior ; Bur allenarly to be held of and un- 
t der us and our ſucceſſors in office, as ſuperiors, 
i in all time coming, without prejudice neverthe- 
- WT leſs to the ſaid and his foreſaids, to grant 


| ſecurities upon the foreſaid property, or to exer- 
ciſe any other act of ownerſhip which may not 
be inconſiſtent with the manner of holding here- 
by preſcribed ; Ab as the ſaid piece of ground 
is part of the extended royalty, we, the ſaid 
Lord Provoſt, Magiſtrates, and Town Council 
| of the City of Edinburgh, Do hereby DECLARE 
that the ſaid and their foreſaids, are, in 
virtue of this charter, entitled to the whole pri- 
| vileges of royalty in common with the other in- 
habitants of the city of Edinburgh. AD LAST 
LY, it is hereby declared, that if the ſaid 

and his foreſaids ſhall convert the ſubjects built 
upon the piece of ground hereby diſponed into 
breweries, or do any other act or deed to infer 
a claim of thirlage, the faid and their 
toreſaids are to free and relieve us and our ſuc- 


ED, cellors in office the foreſaid piece of ground and 
the Wi ſubjects built thereon, and feu duty payable for 
ub- che fame, of and from the payment of all mul- 
jece Wh eres which can be claimed furth thereof as pay- 


able to any mill to which the ſame may have 
been aſtricted ; WHICH CONDITIONS and pro- 


F 


* 
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=: viſions are hereby appointed to be engroſſed in 
0 the inſtrument of ſaſine to follow hereon, and Ml b 


I in all future renovations of the feu in favour of pot 
0 heirs or diſponees.“ In the precept of ſaſine in. der! 
1 | feftment is ordered to be given under the con- | 
b ditions, proviſions, and declarations above writ- the 
9 ten. 4 
4 wit 
1 'F 
A | fore 
A 3. The Feu Contract for Coals or Minerals. . 
L Fhe property of an eſtate may be ſeparated „bock 
the right to the ſurface, and to uſe and enjoy the for 
bl foil, may be given to one perſon ; while the way 
1 right of working the coals and minerals below him 
i ground may be given to another : the original who 
g proprietor remaining the ſuperior of both vaſ- laid] 
ſals, and the two eſtates and the rights of ſu- dam 

perior and vaſſal remaining as diſtinct as if the Ml ©* b 

ſubjects conveyed had been two ſeparate parcels their 

of land. A right to the coals and minerals iſ ehôſ- 

: then may be given either where the ſurface 25h 

has been previouſly feued out, or where that nh 

right is retained by the ſuperior. Where the jos 

ſurface has been previouſly feued out, the WI 

charter conveying that property will have con- there 


tained a reſervation of the mines and minerals, 
and an obligation on the ſuperior to indemnity 


— 
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| the vaſſal for the damage which may be done 
by the working of the mines; and I ſhall ſup- 
| poſe the reſervation to have been expreſſed in 
terms of the clauſe, page 80. TY 
1. In that caſe, the feu contract conveying 
the coals will deſcribe the ſubje& in this manner: 
„% ALL AND WHOLE the coals and coal heughs 
within the lands of feued out by the ſaid 
A. to B., with full power to the ſaid L. and his 
foreſaids to ſearch for, work out, and diſpoſe of 
the ſame for their own uſe, and to make uſe of 
ſuch part of the ſaid lands as ſhall be neceſſary 
for theſe ends, he and his foreſaids being al- 
ways bound, as by acceptation hereof he obliges 
himſelf and his foreſaids, to ſatisfy and pay the 
whole damage which the feuers and tenants of 
laitl lands ſhall ſuſtain thereby, according as ſuch 
damage ſhall be aſcertained by two arbiters, one 
to be choſen by each party; and, in caſe of 
their differing in opinion, by an overſman to be 
choſen by the ſaid arbiters : ALL WHICH LANDS” 
AND SBAMS OF COAL he in the barony and pa- 
riſh of and -Thare of . 8 
| Clauſe of warrandice will be thus expreſſed: 
Which feu right, with the infeftment following 
thereon, and privilege of working the ſaid coal, 
the faid A. 0BL70ED him, his heirs and ſucceſ- 
F 2 | 
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ſors, T0 WARRANT to be good to the ſaid I. 
(the feuer of the coal) and his foreſaids, at all 
hands and againft all deadly, as law will, and 
to free and relieve the ſame of all ceſs, feu and 
teind duties, and other public and private bur- 
dens whatſoever affecting the ſame, at and pre- 
ceding his entry, if any ſuch there be: A zvz- 
THER, the ſaid A. BIvDS and OBLIGES him and 
his foreſaids to free and relieve the ſaid L. and 
his foreſaids from payment of any of the yearly 
damages that may be due to the feuers and te- 
nants of the faid lands, on account of coal 
ſhanks, coal ſinks, coal roads, or on any other 
account, and that for crop and year , and 
for all preceding crops and years, the ſaid L. 
and his foreſaids being always bound, as by ac- 
ceptation hereof they become bound, to pay to 
B. the feuer of the ſaid lands, and the other 
feuers and tenants of the ſaid lands, all damages 
that may be found due on account of all theſe 
coal ſhanks, coal ſinks, coal roads, or in any othet 
manner of way, in terms of the obligation come 
under by the ſaid A. and his foreſaids in the 
feu contract paſſed betwixt him and the ſaid B., 
of date the „and that for crop and year 

„ and to relieve the ſaid A. and his fore- 
ſaids of the ſaid claims in all time thereafter. 
AND FURTHER, the ſaid A. hereby MAKES and 


1 * 
{4 N 
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consTITUTES the ſaid L. and his foreſaids his 
ceſſioners and aſſignees, vor ONLY IN AND TO. 
the whole writs and title deeds of the ſaid ſub- 
jets, conform to an inventory thereof ſigned 
by him as relative hereto, with the clauſes of 
warrandice and whole other clauſes and condi- 
tions therein contained, and all action and exe- 
eution competent to follow thereon 3 BUT 4LS0 
IN AND 70 the whole rents, profits, and emolu- 
ments of the ſaid coal ſince the , at which 
time the ſaid L.'s entry thereto is hereby de- 
clared to have commenced, and in all time com- 
ing; AND IN AND 70 the whole machinery and 
utenſils uſed in working the ſaid coal, with the 
whole colliers and coalbearers thereto belonging, 
with power to the ſaid L. and his foreſaids to 
bring back all colliers and coalbearers that may 
have deſerted the ſaid colliery, wherever they 
can be apprehended according to law, without 


inferring any manner of warrandice or expence 


on the ſaid A.; SURROGATING and SUBSTITUT= 
tro the ſaid L. in his full right and place of the 
premiſes, with power to him and his foreſaids 
to intromit with, uplift, and receive, and, if ne- 
ceſſary, purſue for the whole duties, profits, and 
emoluments ariſing from the ſaid coal; and, in 
general, every other thing requiſite and neceſ- 


| fary to do, as fully in all reſpects as the ſaid A. 
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could have done himſelf before granting hereof; 
WHICH ASSIGNATION, ſo far as relates to the 
writs and title deeds, the ſaid A. oBTLTIOES him- 
ſelf and his foreſaids 70 WARRANT, at all hand; 


and againſt all deadly, as law will, and ſo far ag 


relates to the rents and duties and emoluments 
of the ſaid coal, colliers, coalbearers, and ma- 
chinery and utenſils before aſſigned, from his 
own fact and deed only.” The precept of fa- 
ſine will be thus expreſſed : © Ann FURTHER, 
the ſaid A. DESIRES and REQUIRES you 
jointly and ſeverally, 


his bailies in that part hereby ſpecially conſti- 


tuted, that, on ſight hereof, ye paſs to the 
grounds of the ſaid lands, below the ſurface of 
which the ſaid ſeams of coal lie, and there give 
heritable ſtate and ſaſine, with actual, real, and 
corporal poſſeſſion of all and whole the foreſaid 
ſeams of coal lying below the ſurface of the ſaid 
lands of , which were feued out to the 
ſaid B., lying and deſcribed in manner foreſaid, 
by delivering to the ſaid L., or to his foreſaids, 
or to his or their attorney or attorneys, in his 0! 
their names, bearers hereof, earth and ſtone of 
the grounds of the ſaid lands, with all other 
' ſymbols uſual and neceſſary ; and this in no- 
wiſe ye leave undone,” &c. 
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2. Or the ſubjects may be thus deſcribed in the 
diſpoſitive clauſe of a feu contract, where the 
ſurface has been previouſly feued out, and where 
the coats and minerals are to be conveyed : 
« ALL 4ND WHOLE the lands of which 
were feued out to B., and the teinds, parſonage 
and vicarage thereof, with houſes, biggings, 
yards, coals, coal heughs, and mines and metals 
therein of every kind (quarries of ſtone and 
lime excepted), parts, pendicles and pertinents 
of the ſaid lands, with full power to the ſaid L. 
and his foreſaids, at all times to ſearch for, 
work out, and diſpoſe of for their own uſe all 
ſuch metals and minerals, excepting ſtone and 
lime, as faid is, and to make uſe of ſuch part of 
the ſaid lands as ſhall be neceſſary for theſe ends, 

he and his foreſaids always ſatisfying the feuers 
and tenants in the ſaid lands for the whole da- 


id mages which they ſhall fuſtain, as the ſame ſhall 
he be aſcertained by arbiters, one to be choſen by 
5 | each party; and in eaſe of their differing in 
s, | 


opinion, by an overſman to be choſen by the 
aid arbiters ; which lands lie in the pariſh of 

and ſhire of _-*Y In the warran- 
| dice there will be an exception in theſe terms : 
i ExczyTinG from the ſaid warrandice the 
ieu rights of the ſaid lands and teinds granted 
by the ſaid A. to B.; excepting alſo the tack of 


5 * 
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the coal of granted by the ſaid A. to mi 

preſent tackſman thereof, without to 
prejudice always to the ſaid L. to quarrel and in 
reduce the ſaid feu rights and tacks, upon any nat 
ground competent in law, that will not infer on, 


recourſe againſt the ſaid A.“ The aſſignation to Jaic 

the rents, machinery and colliers, &c. will be the the 

ſame as before; and the precept of ſaſine may nan 
be thus expreſled : © That upon fight hereof ye land 

paſs to the ground of the foreſaid lands, and ditt 

there give heritable ſtate and ſaſine, with actual, 

real and corporal poſſeſſion of all and whole the 

lands of feued out in manner foreſaid 


to the ſaid B., and teinds, parſonage and vicar- [ 
age thereof, with the coals, coal heughs, mines, for 
metals, minerals, and parts and pertinents there - ent 
of, to the ſaid L. and his foreſaids, by deliver- erec 
ing to him or them, &c., earth and ſtone of feue 
the ground of the ſaid lands, an handful of grals Nis 
and corn for the ſaid teinds, and all other ſym- hie 
bols requiſite and neceſſary; and this 1 in nowiſe Lan; 
ye leave undone,” &c. in tl 
3. Where there has been no previous feu-right the 

of the ſurface, the right to the coals and minerals ind 
will be deſcribed as in the firſt of theſe ex- nd 
amples ; that is, the coals, metals and minerals refer 
of the lands of „ With liberty to ſearch 5 
lave 


for, and to work and carry away the coals and 


4 
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minerals therein contained, and for that purpoſe 
to fink pits, &c. (in terms of the powers given 
in the preceding examples, or according to the 
nature of the operations which are to be carried 
on) ; but under this condition always, that the 
ſaid L. (the feuer of the coal) ſhall be liable to 
the ſaid A. and to his foreſaids, and to the te- 
nants and poſſeſſors of the ſurface of the ſaid 
lands, for all damage, &c. (in terms of the con- 
ditions expreſſed on page 80). 


4. The Feu Contract for Machinery. 

I expected that it would have been poſſible 
for me to have given the form of a feu contract 
containing conditions calculated to inſure the 
erection of proper works, where a ſituation was 
teued out with a view to their erection; but in 
this I have been diſappointed. The feus on 
which the great works in the neighbourhood of 
Lanark have been erected have nothing peculiar 
in them, they are merely feus of the ground in 
the common ſtyle. Neither have I been able to 
ind any in the regiſter of the Court of Seſſion, 
nor in the regiſter of ſaſines. I mult therefore 
refer you to the feu charter, No, 3., which con- 
tans the only tranſaction of the kind that I 
have ſeen, 


Ln 
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In that caſe, the erection of the work is in- c 
ſured by this proviſion, that a certain ſum ſhall jec 
be laid out on it within a certain time; and on 


the failure of the vaſſal to implement that obli- of 
gation, the feu duty is increaſed, and continues 
at that increaſed rate until the condition is com- ¶ and 
plied with. : and 
In preparing an agreement of this kind, it L 
may be proper to diſtinguiſh betwixt the ſum WM rig! 
to be laid out on the buildings, and that to be 0 
laid out on the machinery ; and perhaps 1t may pov 
be proper to inſert an irritancy of the right, in Ml the 
caſe the conditions of the deed ſhould not be = 
complied with. | ſery 
3 the | 
8 
3. Feu Charter. orde 
In the preceding ſections, the form of the to th 
feu contract has been ſufficiently explained; A 
and I ſhall now proceed to that of the feu char- who! 
ter, giving firſt the ordinary form, and then denc: 
marking out the variations which are to be met | 
with in this deed. 
The clauſes which are common to this deed I. 
are, 1. The narrative, which contains the names I A. 
and deſignations of the granter and receiver, other 
with the cauſe of granting, tain ! 


2. The diſpoſitive clauſe, which contains the 
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ord of conyeyance, the deſcription of the ſub- 


jects, and of the heirs. 
3. The tenendas, which expreſſes the manner 


of holding. 

4. The reddendo, which ſpecifies the feu duty 
and ſervices due by the vaſſal to the ſuperior, 
and the period of their commencement, _ 

5. The clauſe of warrandice, by which the 
| right is aſſured to the vaſſal. 

6. The aſſignation to the rents, which em- 
powers the vaſſal to levy the rents, and fixes 
the period of his entry. 

7. The clauſe of regiſtration, intended to pre- 
ſerve the deed, and reſtricting the * to 
the books of Seſſion. 

8. The precept of ſaſine, which contains the 
order on the ſuperior's bailie to give infeftment 
to the vaſſal. 

And, laſtly, the teſting clauſe, _ which the 
whole is authenticated, and rendered legal evi- 
dence of the intention of the parties. 


— — — 


I. Know ALL MEN by theſe preſents, THAT 
IA. B., heritable proprietor of the lands and 
others after diſponed, in conſideration of a cer- 
tan ſum of money paid to me by C. D., of 
which I grant the receipt, and diſcharge him 
G 2 


— 
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and his heirs for ever; and alſo in conſidera. {Wl WI 
tion of the feu duties and ſervices herein con. and 
| | tained, have So b, ALIENATED, and in feu farm tern 
N | DISPONED, as I by theſe preſents Szzz, ALI. Dor 
* NATZ, and in feu farm DISPO VE, from me and MM try 


# my heirs and ſucceſſors whomſoever, to and in faid 
'i Favours of the ſaid C. D., his heirs and alhignees man 
whomſoever, heritably and irredeemably, ALL be a 
AND WHOLE the lands of (here the lands are IM fore 
particularly deſcribed), lying within the pariſh ing 
of and ſhire of , 70 Vith 
HOLDEN, and to HOLD ALL AND SUNDRY the here 
lands and others above diſponed, by the ſaid WM {aids 
C. D. and his foreſaids, of and under me, my tore! 
heirs and ſucceſſors whomſoever, as immediate WM law 
lawful ſuperiors of the ſame, in feu farm, fee WM 724. 
and heritage forever, by all the righteous meiths and 
and marches thereof, as the ſame lie in length Ml the f 
and breadth, and with the houſes, biggings, &, WM !und 
freely, quietly, well and in peace, without any theft 
revocation or obſtacle whatever, o there. ¶ comi 
for, yearly, the ſaid C. D. and his foreſaids, for diſch 
the lands and others above diſponed to me and {aid 
my foreſaids, immediate lawful ſuperiors of the foreſ: 
ſame, the ſum of STERLING, in name of fac a 
feu farm duty, at two terms in the year, Whit 3 
CLIO 


ſunday and Martinmas, by equal portions, be- 
ginning the firſt term's payment thereof 4 
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Whitſunday next, for the half year preceding, 
and ſo forth yearly thereafter, at the ſaid two 
terms in the year, in all time coming; Av 
poVBLING the ſaid feu duty the firſt year's en- 
try of each heir to the lands and others fore- 
ſaid, and that for all other burden, exaction, de- 
mand, or ſecular ſervice whatever, which can 
be anyways exacted for the lands and others 
foreſaid, or any part thereof, in all time com- 
ing; # HICH lands and others above diſponed, 
with the feu right and infeftment to follow 
hereon, I BIVD and OBLIGE me and my fore- 
ſaids to WARRANT to the ſaid C. D. and his 
foreſaids, at all hands and againſt all mortal, as 


| law will. AND FURTHER, I hereby ASSIGN, 


TRANSFER, and MAKE OVER to the ſaid C. D. 
and his above written, the rents and duties of 


W ihe ſaid lands, from and after the term of Whit- 


ſunday next, which is hereby declared to be 


= - * Oo * ; 
the time of his entry thereto, and in all time 


coming, with power to purſue - for, receive and 
diſcharge the ſame; warica aſſignation I the 
laid A. B. BIVD and 0BL1GE myſelf and my 
toreſaids to WARRANT, from our own proper 
fact and deed, And I consEnT to the RFO. 


| STRATION hereof in the books of Council and 
| Scflion, therein to remain for preſervation, and 
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thereto CONSTITUTE = my 
procurators, &c. And FURTHER, I DESIRE and 
REQUIRE you Jointly and 
ſeverally, my bailies in that part hereby ſpeci. 


ally conſtituted, THAT on fight hereof ye paſs to 


the grounds of the ſaid lands, and there give 
and deliver to the ſaid C. D. or his foreſaid; 
heritable ſtate and ſaſine, real, actual and cor- 
poral poſſeſſion of ATL and WHOLE the lands 
and others contained in the diſpoſitive clauſe 


hereof, with the parts and pertinents thereto be- 


longing, all lying and deſcribed in manner be- 
fore mentioned, 70 BE HOLDEN by them in 
manner foreſaid, and for payment of the feu 
duties above ſpecified, 4ND THAT by delivering 
to the ſaid C. D. or to his foreſaids, or to his or 
their certain attorney or attorneys, bearers here- 
of, of earth and ſtone of the ground of the ſaid 
lands, with all other ſymbols neceflary, and this 
in noways ye leave undone ; WHICH to do, | 
commit to you jointly and ſeverally my full 
power, by this my precept of ſaſine directed to 
you for that effect. Iv IT VESS whereof! 


have ſubſcribed theſe preſents, written on this 


and the two preceding pages of ſtamped vellum 
. F,, apprentice to G. H., clerk to the ſig- 
net, at Edinburgh the day of 

one thouſand ſeven hundred and ninety- ſeven 


and 
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years, before theſe witneſſes, J. J. my ſervant, 
and the ſaid E. F. 


J. J. witneſs. ep A. B. 
1. E. F. witneſs. 
to 

5 | — — OI 

d This is the ſimple form of the feu charter, 


r- WW and it is this deed which is generally uſed in a 
ds feu of lands for the purpoſes of agriculture, as 
iſe the feu contract is where the object of the 

e- tranſaQtion is to erect machinery, or to carry on 
e- buildings; and the reaſon of the practice is ob- 
vious, In the former caſe, the feu charter is 
ſufficient to enforce all the obligations betwixt 
the parties; but in the latter, where there are 
a variety of extraneous conditions, foreign to 
the nature of the feudal grant, a contract which 
© contains a perſonal obligation on the vaſſal, and 


his gives the proprietor acceſs to immediate dili- 
„I {gence againſt him for forcing implement of 
full WY theſe obligations, is a much more uſeful deed. 
| to Sometimes, however, it does happen, that there 


fs both a feu contract and feu charter granted; 
his and J ſhall give you an inſtance of this in illu- 
um tration of the changes that take place on the 
bg- Narrative of the feu charter: Thus, in the feu 


oontract, No. 2. there is a proviſion, that if 
ven 


0 — 


ſion 


— 


36 Of the Feudal Invgſtiture. 


G. H., the nephew of the vaſlal, ſhall afterwards 
acquire right to the feu, he ſhall be received a 
an heir. Accordingly, in the caſe from which 


that form was taken, he did acquire right to the 
feu, and his title was completed by a feu char- 


ter from the ſuperior. 


o 
ww 


To ALL AND SUNDRY to whoſe knowledge theſe 


preſents ſhall come, A. Duke of B., &c. &c, 


ſuperior of the lands after mentioned, cos. 


' DERING that, by feu contract, dated 


„entered into betwixt me and C. D 
Eig., with conſent of E. F. his truſtee, on the 
one and other parts, I the ſaid Duke, in imple- 


ment of my part of a decree arbitral pronoun-} 


ced by , dated 

and regiſtered in the books of Council and Sel: 
„pronounced in a ſubmiſ 
ſion entered into betwixt the ſaid parties, and 
in conſideration of the feu duties, and other di- 
ties and ſervices therein ſpecified, 6472, GRANT: 


Eb, and DISPONED, in feu farm, heritably ani 


irredeemably, to the ſaid E. F., in truſt for be 
hoof of the ſaid C. D. and his heirs and ally: 
nees whomſoever, 4LL and WHOLE the land 
and others herein after mentioned, DZCLARING 
that, in caſe G. H. nephew and ſon-in-law d 
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tioned 


the ſaid C. D. ſhould be entitled to nge! to 
the lands and others after mentioned, upon the 
death of the ſaid C. D., or ſhould acquire right 
| thereto ſooner, in virtue of any deed of ſet- 


executed by the ſaid C. D., in that event I 
thereby BouND and OBLIGED myſelf, and my 


the ſaid G. H. as vaſſal in the ſaid lands, on 


ters and heirs portioners of the ſaid C. D. hav- 


ſaid before the ſheriff of Edinburgh, dated 


nees, heritably and irredeemably, ALL - AND 
VHOLE the lands and others herein after men- 
tioned, and contained i in the ſaid feu contract. 


tlement or other deed, executed or to be | 


ed in dns Bod, SAR. 
I. "I'S a 


of FR K n, Inveſtitre. | 1 


my heirs and ſueceſſors, to enter and receive 


payment of the ſame compoſition that is here- 
in after agreed to be paid at the entry of an 
heir to the ſaid lands, as the ſaid feu contract, 
containing precept of ſaſine for infefting the 
fad E. F. as truſtee foreſaid, and other clauſes, 
more fully bears; AND THAT L. and M. daugh- * 


ing acquired right to the ſaid feu contract, bß 
their general ſervices as heirs portioners fore- 


» duly retoured to chancery, they, 44 
with conſent of 5 46, 
the ſaid L., and the ſaid G. H. huſband to the | 
aid M., aſſigned and diſponed from them, their 
reſpective heirs and ſucceſſors, to and in favour $i 
of the {aid G. H. and his heirs male and afſig- , ; 


3 
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to be holden of me and my heirs. of tailzie in 


the eſtate of N. in feufarm, fee, and heritage for an 
ever, for payment of the feu duties and other of 
therein mentioned, as the ſaid diſpoſition and col 
affignation, which is dated DS F WC 
more fully bears: AD THA, by another diſ- bel 
en and affignation, executed the the 
5 , made and granted by the ſaid C. D., any 

he diſponed to and in favours of the faid G. H., an) 
his heirs male and aſſignees whomſoever, heri - ſai 
tably and irredeemably, all and whole the lands tail. 
and others herein after mentioned, contained in rita, 
the ſaid feu contract, to be holden of me in ther 
manner foreſaid, as the faid diſpoſition and a- the 
ſignation more fully bears; THEREFORE, in im- fore 
plement of the obligation contained in the faid clau 
contract of feu betwixt me and the ſaid C. D., my 
I have GIVEN, GRANTED, and DISPONED, as | Wi peri, 
hereby oy E, GRANT, and DISPONE, and for my- cur. 
ſelf and my heirs, perpetually coxrikx to the rer 


 faid G. H. and his heirs male and aflignees 
whomſoever, heritably and irredeemably, AL 
and WHOLE, &c., lying within the pariſh of 
, and ſhire of „ Bur with 

and under the burden and privilege va M. N, 
ER of © of making and ufing a road 
feet wide through the ſaid lands, as pre- 

| ſerved to him in a letter from me, dated 
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„ AND DECLARING that the ad G. H. 
and his forefaids, and the tenants and poſſeſſors 
of the lands hereby diſponed, ſhall, in time 
coming, have no right to, or ſervitude over, the 
woods growing on the other lands and eſtate 
belonging to me, or any part thereof, nor to 
the multures of any part of my property, nor 
any other duty or ſervice forth thereof, upon 
any pretence whatever ; | TO BE HOLDEN the 
| faid lands and others of me and my heirs of 
tailzie in the eſtate of B. in feufarm, fee, and he- 
ritage forever, &c. [There was nothing fur- 
ther peculiar in this form, excepting that, in 
| the precept for infefting the ſaid G. H. and his 
foreſaids, immediately preceding the teſting 
clauſe, there were theſe words:] S471NG always 
my own right, and the right of every other 
perſon as accords, and particularly relegving the 
current and bygone feu duties, in ſo far as they 
are reſting owing. In witneſs whereof, &. 


3- My preſent obje& is to point out the 
variety that takes place in the narrative of the 
teu charters ; and I ſhall therefore give you 
another inſtance, where part of a minor's pro- 
perty was feued out. It was a tranſaction 


ling from the great demand for ſituations 
8 H 2 


* 
* 
5 be os 
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8 command of water, and fit for as 
eſtabliſhment of machinery. 

The tranſaction was managed i in this way, 
There was, firſt of all, an agreement entered 
into with the propoſed vaſſal, containing all the 
conditions of the intended feu right, with this 
_ proviſion, that the contract was to be effeQual 
only in the event that the tutors of the minor 
obtained the conſent of the Court of Seffion to 
the propoſed grant. A proceſs of ſale was then 
raiſed, in which thoſe called to the ſucceſſion 
of the eſtate, failing the minor, were, as well as 
his neareſt of kin, called. The ſummons ſtat- 
ed the value of the grounds propoſed to be feu- 
ed, as contraſted with the feu-duty which was 
to be drawn ; and, on the footing of the ad- 
vantage to be derived to the minor from the 
tranſaction, the action concluded that the tu- 
tors ſhould be authoriſed to enter into the pro- 
poſed feu right. A proof was taken, the whole 
was reported to the Court, and leave was given 
to feu. The following is the narrative of the 
feu right that was granted. 


__—_—_——_———ARTRR___——_— 


70 AL AND SUNDRY Whom it may concern, 
we A. B. and C., tutors nominated and ap- 


pointed to E. F. of ; heritable pro- 
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prietor of the ſubjects after inextioned; conform 
to nomination of tutors and curators contained 
in a diſpoſition, of date | - , recorded 
in the books of Council and Seſſion 3 
THAT, upon the ; we entered 
into an agreement with G. H. Eſq. merchant 
in Glaſgow, whereby we bound and obliged 
ourſelves to feu to the ſaid G. H., his heirs and 
aſſignees whomſoever, the lands and others after 
mentioned, under the conditions, and for, pay- 
ment of the feu duties and other preſtations, 
after ſpecified ; A, in order to enable us to 
fulfil the conditions of the ſaid agreement, we 
applied to the Court of Seſſion for authority to 
grant the neceſſary conveyances to the ſaid G. 
H.; and an action, containing the proper con- 
cluſions, was accordingly brought againſt L. 
ſiſter to the late E. F. Eſq., and alſo againſt 
M. N., &c., all ſubſtitutes to the ſaid E. F. the 
minor, in the ſaid eſtate of „of which 
the ſaid lands after n are a part, which 
action alſo concluded againſt the ſaid L. and O. 
as two of the neareſt of kin to the pupil on the 
father's ſide, and P. and Q. two of the neareſt of 
kin on the mother's ſide; and the ſaid action 
having come, in courſe of the rolls, before Lord 

Ordinary, his Lordſhip, on the 
allowed a proof of the facts and circumſtances 
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ſer forth in the libel; which proof being brougu 
and reported to the Court, and the uſual form 
gone through for bringing the cauſe before the 
Ae n their Lordſhips, by judgment of 
5 approved of the foreſaid 
| agreement entered into with the ſaid G. H; 
and FOUND and DECLARED, that the feuing out 
of the lands after diſponed, in terms thereof, i 
for the utility and advantage of the ſaid pupil; 
and 49 THORISED us, the ſaid tutors, to feu to 
the ſaid G. H. his heirs and aſſignees whomſo- 
lands, lying, bounded, and 
deſcribed in manner therein and after mentions 
ed, T0 BE HOLDEN of our ſaid pupil, and hi 
heirs and ſucceſſors in the lands and barony d 
„for payment of the feu dutia 
and other ohoftuctalts after ſpecified; and con- 
tained in the agreement above mentioned ; and 
' DECERNED and-DECLARED. the feu rights to be 
granted by us in name of our pupil, with al 
that ſhall lawfully follow thereon, to be as va 
lid and effectual as if granted by a perſon of 
lawful age, and with the full management d 
his eſtate ; and declared the ſame to be unchal 
| lengeable be the ſaid pupil on the head of mi- 
nority or leſion, or on any other ground ariling 
from the ſtate of minority in which he now i; 
as the decree of the Court, of date foreſaid, i 
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itſelf more fully bears. THEREFORE, we the 
aid tutors, as taking burden on us for our ſaid 
pupil, under authority of the ſaid decree, I 


of WH [112154150 of our part of the agreement enter- 
ad ed into with the ſaid G. H. in manner foreſaid, 
1. ind x CONSIDERATION of the ſum of L. 


Sterling paid to us by the ſaid G. H-. as the va- 
lue of the mill erected on the grounds hereby 
diſponed, and of the premium paid to the tackſ- 
| man of the ſaid mill, of which ſum of L. 
Sterling we hereby grant the receipt, renoun- 
eing all exceptions to the contrary, and diſ- 
charging the ſaid G. H. and his forefaids there- 
of; 4ND ASLO in conſideration of the feu duties 
and other preſtations after ſpecified, HA 50LD, 
ALIENATED, and in feufarm D1SPONED, as we 
hereby, in name of our faid pupil, and under 
| 8 foreſaid, SELL, ALIENATE, and in feu- 
farm DISPONE, from our ſaid pupil and his heirs 


al and ſucceſſors, and the perſons ſubſtituted to 
vr. him as aforeſaid, to and in favours of the ſaid 
n of WG. H. and his heirs and aſſignees whomſoever, 


heritably and irredeemably, ALL AND WHOLE 
the lands of , with the mill and 
whole 3 erected on the ſaid lands, with the 
property in the water of the river 
lo far as our ſaid pupil has right thereto as pes 
prietor of the ground hereby feued, and to the 
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roads leading to the eaſt through the property 
of ; in ſo far as our faid pupil or 
his authors had or have any right thereto, rn 


LIBERTY to the ſaid G. H. to erect a mill on 
the ſaid lands; PROYIDING always, and x. 
CLARING, as it is hereby expreſsly PRo7TDED 
and DECLARED, that the ſaid G. H. ſhall not 
manufacture or grind the corns of the tenants 
and vaſſals on the eſtate of 729 


without the conſent of our ſaid pupil and hi 


foreſaids: DECLARING ALSO, as it is hereby ex- 
preſsly DECLARED, that the ſaid G., H. and his 


foreſaids ſhall have no right to the multures 


payable to the mill of „ Nor to the ſer- 
vices. of the ſucken, theſe being hereby, and, by 
the foreſaid agreement betwixt us and the faid 


G. H., expreſsly reſerved to the ſaid E. F. and 


his foreſaids : AVD FURTHER, it is hereby 91. 
CLARED, that the ſaid G. H. ſhall ere& a cotton 
or woollen manufactory on the grounds hereby 


feued, the expence of the buildings and ere. 


tions neceſſary for the carrying on of which 
works ſhall coſt at leaſt the ſum of , and 
that within the ſpace of five years from tit 

„the date of the foreſaid agreemeſl 


under this condition, that ſo long thereafter a 


the ſaid works ſhall remain unexecuted, the fel 


duty and relief 'duty hereby payable ſhall be 
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doubled by the ſaid G. H. or his foreſaids: 

AVD LASTLY, it is hereby expreſsly provided, 

mat the ſaid G. H. and his foreſaids ſhall be 
bound to attend the baron courts of the barony 
of | , and to ſubmit themſelves to the 
juriſdiction thereof in all matters competent to 
the ſaid court, T0 BE HOLDEN AND TO HOLD all 
and whole the ſubjects above diſponed by the 
ſaid G. H. and his foreſaids, of and under the 
aid E. F. Eſq., his heirs and ſucceſſors i in the 
ſaid lands and eſtate of „as immediate 
awful ſuperiors of the ſame, in feufarm, fee, 

and heritage for ever, and by all the righteous 
meiths and marches thereof, for payment of the 
annual feu duty after mentioned; Greve 
therefor yearly to the ſaid G. H. and his above 
written; to us, or our factor, or to our ſaid pu- 
pil and his foreſaids, immediate lawful ſuperior 
of the ſame, the ſum of POUNDS STERLING 


toll 
reby of feu duty, at two terms in the year, Whitſun- 
1 day and Martinmas, by equal portions, begin- 
hich ning the firſt term's payment thereof at the term 


of Martinmas next, for the half year preceding, 

and ſo forth yearly, at the terms of Whitſun- 

day and Martinmas, in all time coming: Bur, 

in caſe the ſaid G. H. ſhall not, within five 

fears from the ſaid , erect a cotton or 

woollen manufactory on the grounds hereby 
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feued, the expence of the building and erec, 
tions neceſſary for the carrying on of which 
ſhall coſt at leaſt the ſum of ; HN, and 
in that caſe, and ſo long as the ſaid condition 
ſhall remain unimplemented, the ſaid G. H. 
and his abovewritten ſhall pay to the ſaid E. 
F. and his foreſaids the ſum of STERLING 
of feu duty, and ſhall double the ſum coming 
in place of relief duty. An we do hereby 
BIND and OBLIGZ our fatd pupil and his fore. 
ſaids to enter and receive the faid G. H. and 
his abovewritten, vaſſals to them in the lands 
hereby feued out, and to infeft and ſeiſe them 
therein without any compoſition or gratuity, the 
ſaid G. H. and his foreſaids paying to the ſaid 
E. F. and his foreſaids, in lieu and place of re- 
lief duty, the ſum of z; at the expiry of 
every twenty years from the term of Martin- 
mas laſt, any law or practice to the contraty 
notwithſtanding; and the ſaid G. H. and his 
foreſaids freeing and relieving our ſaid pupil, 
and his abovewritten, of all ceſs, miniſter's ſti- 
pend, and ſchoolmaſter's ſalaries, and all other 
public burdens payable by our ſaid pupil out of 
the ſaid lands, and that from and after the tern 
of j; being the ſaid G. H.'s entry 

thereto, and in all time thereafter ; and that fot 
all other burden, exàction, A or ſeculu 
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fervice, which can be anywiſe exacted from the 
ſaid lands and others, or from any part thereof, 
in all time coming; which lands, &c.” (Clauſe 
of warrandice.) The reſt of this deed: is in 
common form ; and, in the precept, it is order- 
ed that the conditions ſhall be inſerted in the 
infeftment to follow thereon, 


2 | . — + 2 


4. There is another caſe that may create ſome 
change on this part of the deed, and that is, the 
exiſtence of a liferent over the ſubject at the 
time · of its being feued out. In ſuch a caſe, the 


the terms of the feu charter will run thus : 
?) EE 
* * 1, A,, heritable proprietor of the fee of the 
lands and others after mentioned, with the ſpe- 


cial advice and conſent of B. my huſband ; and 
| the ſaid B., for my own right and intereſt, 
and as taking burden on me for the ſaid A. my 


his 

pil wite; and we both, with mutual advice and 
, | 

0; conſent; and I, C., liferenter of the ſaid lands, 
ther BY r CONSIDERATION of certain ſums of money 


paid to us as fiars and liferenters by D., of which 
| ſums we reſpectively grant the receipt, and diſ- 
charge the ſaid D. and his heirs and ſucceſſors 
for ever, have $0LD, ALIENATED, and in feu- 
farm p:5PONED, &c. in common form,” The 

12 
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holding will be thus expreſſed :* To BE Wor; 


DEN, the lands and others hereby feued out by 


the ſaid D. and his foreſaids, of and under me 
the ſaid C., in liferent, during the ſubſiſtence 
of my right of liferent in the ſaid lands, and of 
me the ſaid A. and my heirs and ſucceſſors in 
fee; AND after the expiry or diſſolution of the 
ſaid C.'s right of liferent, 70 BE HOLDEN of and 


under me the ſaid A., and my heirs and ſucceſ. 


ſors, immediate lawful ſuperiors thereof, f in feu- 
farm, fee, and heritage for eyer ; c there- 
for ;” and ſo on, in common form. 


6. Variations on the form of the F eu Charter. 


Butt, in place of giving more examples of this 
deed, I ſhall endeavour to arrange thoſe chan- 
ges which uſually take place upon it in ſuch a 
way as to give you the command of them, and 
at the ſame time to anſwer the purpoſe of a 
variety of ſtyles. Theſe changes I ſhall bring 
under the following heads: 1. Conditions re- 
lating to the feu duty and public burdens; 2. 
| Reſerved powers in the ſuperior; 3. Reftric 
tions on the right of property, and obligations 
on the vaſſal; and, /a/iy, Proviſions relative t9 
the entry of heirs. - 


J. 
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l, Conditions relative to the F cu Duty and Public 

Burdens, © | 
1. There is often added to the reddendo of 
the charter an aſtriction, in ſuch terms as thoſe : 
„ AD DOUBLING the ſaid feu duty the firſt 
year of the entry of each heir to the ſaid lands, 
25 uſe is in feu holdings: AvD Aso, the ſaid 
„ and his tenants in the ſaid lands, 
carrying their whole grindable victual yearly to 
the mill of td to which mill the ſaid 


forming the multures, knaveſhip, and ſervices, 
according to uſe and wont: As 4LS0, compear- 
ing at the courts of the barony of „ 
be holden on any part thereof, when lawfully 
ſummoned, and obſerving the acts and ſtatutes 
of the Court under the penalties therein con- 
tained, in ſo far as ſuch powers may be now ex- 
erciſed; and theſe for all other burdens,” &c. 


2. There is ſometimes added to the redden- 
this further condition, (it comes in immedi- 
ately before the words, and that for all other 
burden), © MWITEH POWER to me and my fore- 
laids to poind the ground and readieſt goods on 
the ſaid lands, yearly and termly, for the ſaid 
lou duty, and that upon decrees obtained be- 


lands are hereby aſtricted, and paying and per- 


\ | 


4 
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fore my own bailies in the ſaid lands, upon 1 
citation of the ſaid tenants and feuers, perſonal. 


ly, or at their reſpective dwelling places, with 
power to appriſe the goods ſo poinded upon the 
grounds of the ſaid lands, without any other 


formality, or the neceſſity of carrying the ſame 


to the market croſs.” 


3. Irritancy ob non ſolutum canonem.— Thi 


irritancy is ſometimes added: it comes in imme. 
diately before theſe words, and that for all other 
burden. It may be thus expreſſed : © D 
CLARING ALWAYS, as it is hereby expreſsly pro- 
vided and declared, that if at any time the ſaid 


5 Or his foreſaids; ſhall allow two 


years feu duty, whole and together, to remain 
unpaid, then, from the laſt term of payment 


thereof, this preſent right, with all that may} 


then have followed thereon, ſhall, i#/o facto, be. 
come void and null, without the neceſſity of 
any declarator or proceſs of law for that effect 
and I and my foreſaids ſhall inſtantly be at l- 
berty to remove the ſaid „or his 2. 
bovewritten, from the ſubjects hereby feued 
out; nor ſhall it be competent for him or then 
to purge this irritancy at the bar in any procek 
of removing which I or my foreſaids may brig 
againſt them; under which condition and irtie 
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and no otherwiſe; and that for all other bur- 
den,” &c. | A 


4. The ſuperior is entitled to demand his 
whole feu duty from any part of the lands, and 
conſequently from a ſubvaſſal in a part of the 
ſubje& ; but this may be remedied by the fol 
lowing addition to the reddendo : *© AND FUR-: 
TER, declaring, that, in the event-of the ſaid 

or his foreſaids ſubfeuing the ſaid 
lands, or any part thereof, that neither I nor 
my foreſaids ſhall be at liberty to demand from 
any one ſubvaſſal the whole feu duties hereby 
ſpecified, but ſhall be entitled to demand from 
ſuch ſubvaſſal a proportion only of the ſaid feu 


ent duty correſponding to the value of the property - 
nay N ſubfeued to him; RESERVING always power to 
be me and my foreſaids to demand the whole feu 


duty entire from my own immediate vaſſal in 
the lands.“ 


5. Sometimes there is a power of redeeming 
the feu duty, as on page 24. 


hem 
> WI 6. The public burdens, where there is no pro- 
ring rignon in the feu contract, are payable by the 


mllal; but this is generally n for in the 


1 
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contract by an addition to the reddendo, in theſ 
terms: And alſo, the faid B. and his fore. 
ſaids freeing and relieving me and my foreſaid 
of a proportion of the land tax, and other publi 
and parochial burdens, for crop and year 
and in all time thereafter, payable out of my 
lands and eſtate of , correſponding to 
the ſum of Scots; ; which ſum, it is here- 
by agreed, ſhall be held to be the valged rent of 
the lands hereby feued out.“ 


— 
— 


2. Reſervations in favour of the Superior, and 
conditi ons Mein him. 


\ — 


Al. reſerved p powers in fron of the ſuperior, 


and every burden on the right, muſt be inſerted 


in the cloſe of the diſpoſitive clauſe. . 


1. Reſervation of the mines and minerals. 
„Bur RESERVING always to me and my hein 
and ſucceſſors, all and ſingular mines of gold, 
ſilver, copper, tin, lead, coal, as alſo, all metals and 
minerals in the ſaid lands, of whatever kind the 
ſame may be, excepting only ſtone and lime, 


which are to belong to the ſaid and 


his abovewritten: AnD it 1s hereby DECLARED; 
that it ſhall be in the power of me and my tore 


ſaid 
ſaid 
for 
and 
ſhor 
may 
ſerv, 
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Of the Feudal Invefliture. 81 


ſaids, to ſearch for, work, and carry away the 
aid metals and minerals ſo reſerved: to us, and 
for that purpoſe to erect houſes for workmen, 
and to make roads through the ſaid lands; in 
ſhort, to uſe the ſaid lands in whatever way 
may be neceſſary for the full exerciſe of our re- 
ſerved powers, we always paying to the ſaid 

and his foreſaids, all the loſs and da- 
mage which ſhall be occaſioned by our occupy- 
ing any part of the ſaid lands in houſes, roads, 
or otherwiſe, as well as every other damage 
which may ariſe to him or his foreſaids from 
our workings, as theſe damages ſhall be aſcer- 
tained by two arbiters, one to be choſen by each 
party; and in caſe of their differing in opinion, 
by an overſman to FO choſen by the ſaid arbi- 
ters,” 


2. Power to multiply ſuperiors. 

Bur WITH and under this CONDITION and PRO - 
7ISION ALWAYS, that it ſhall be lawful to me, 
my heirs and ſucceſſors, to ſplit, divide, alienate, 
convey and diſpone, at pleaſure, the ſuperiority 
or dominium directum of the ſubjects hereby diſ- 
poned, in ſuch ſhares and proportions, and to 
ſuch perſon or perſons as we ſhall think proper, 

Without the concurrence of the ſaid 
or his foreſaids, vaſſals! in the ſaid ſubjects, who, 


K 


A 
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by accepting hereof, agree to ſuch ſplitting an 
di viding, and conſent to their holding under x 
many ſuperiors as I the ſaid or mp 
foreſaids ſhall think fit to create, any law d 
cuſtom to the contrary notwithſtanding; unde 
which condition and proviſion this charter i; 
granted by me, and conſented to and accepted 

of by the ſaid and his foreſaids, and 
no otherways, 3 TO BE HOLDEN,” &c. 


2 es on the ſuperior to fel (This 
will come in immediately before the clauſe df 
regiſtration), * AD I CASE the faid 
or his foreſaids ſhall at any time betwixt the 
date hereof and the term of find it con- 
venient for them to purchaſe the right of ſu- 


periority of the ſubjects hereby feued, then, and 


in that event, I hereby bind and oblige myſel 
and my foreſaids, on payment of the ſum df 
L. to diſpone and convey to the faid | 

br to his abovewritten, the whole lands 


and others herein contained, abſolutely and ir- 


redeemably, with all right or intereſt which! 
have therein, to be holden of my immediate 
lawful ſuperior, in the ſame manner and on the 
ſame terms that I hold or might have held the 


ſame myſelf.” 
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4 Reftritions on the Righrs of Property, and Ob- 
1 N on the V. Gal. N 


1. A clauſe of pre-emption. This clauſe will 
come in immediately after the deſcription of the 
lands. BUT UNDER is CONDIFION always, 
that in caſe the ſaid | or his above- 
written ſhall at any time Ae inclined to ſell or 
diſpoſe of the ſubjects hereby conveyed, they 
ſhall be bound, as they by acceptance hereof 
BIND AND OBLIGE themſelves, firſt of all, to 
offer the ſame to me or my foreſaids at the price 
N And if he or they ſhall fell, or in 
any ſhape transfer, the property of the ſaid ſub- 
jets, without firſt offering the ſame to us in 
manner foreſaid, the ſaid fale or transference 
ſhall be void* and null; under which expreſs 
condition theſe preſents- are accepted, and not 
otherwiſe z and which condition is hereby ap- 
pointed to be inferted in the ſaſine to follow 
hereon, and in the future rights and inveſtitures 
of the ſaid ſubjects,” 


2. A prohibition to ſubfeu. (This may be 
brought in before the clauſe of regiſtration.) 
' DECLABIN , as it is hereby ſpecially PRO71DED 


K 2 


% 


84 Of the Feudal Inveſtiturts - 


and DECLARED, that it ſhall not be competent to 
nor in the power of the ſaid = to ſub. 
feu; ſell, or diſpoſe of all or any part of the ſub. 
_ jets hereby feued out, 70 BE HOLDEN of him 
or of his foreſaids, or of any other interjected 
ſuperior, BUT ALLENARLY to be held of and 
under me and my foreſaids, as ſuperiors, in al 
time coming, without prejudice nevertheleſs to 
the ſaid | and his foreſaids to grant 
ſecurities upon the foreſaid property, or to ex- 
erciſe any other act of ownerſhip which may 
not be inconfiſtent with the manner of holding 
hereby preſcribed.” 


3. Reſtrictions on the uſe of property, 
(Theſe will come in after the diſpoſitive clauſe.) 
Bur UNDER this CONDITION always, that it ſhall Þ 
not be in the power of the ſaid or of his 

foreſaids, nor of thoſe deriving right from them, 
to erect or carry on within the bounds of this 
feu, any brewery, tanwork, diſtillery, or other 
manufacture or chemical proceſs, nor to ered 

lime kilns, or ſmelting houſes or furnaces for 
any purpoſe, within any part thereof, their 
right extending no farther than to the uſe of 
the ſubje& for the purpoſes of agriculture, 0 
for working and carrying off, in their natural 
and unwrought ſtate, the metals and mineral; 

3 | 
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79yDER which condition this right is granted and 


0 

accepted of by the ſaid and his fore- 
d. ſaids, and not otherwiſe ; av the ſame is here- 
n by appointed to enter the ſaſines to follow here- 


on, and to be inſerted in the future infeftments 
of the ſaid ſubjects. | 


4. Proviſions relative to the Entry of Heirs. © 


1. For inſuring the vaſſal's entry. (This 
will be inſerted in the end of the deed, before 
the clauſe of regiſtration). PRO ri and 
rczAkTxo, as it is hereby PROVIDED and DE- 
cL4RED, that in caſe infeftment ſhall not be 

taken on the precept of ſaſine herein contained, 
and the inftrument of ſaſine duly recorded 
within fix months from the date hereof, then 
and in that caſe the precept ſhall become void 
and of no effect, without hurt or prejudice to 
the other parts of the deed, and which condi- 


tion ſhall be inſerted in all the renovations of 
the feu.“ . 


2. For regulating the entry of an heir of en- 
tall. (This may be taken in immediately be- 
fore the clauſe of regiſtration.) « AND it is 
| hereby DZCLARED, That in caſe the ſaid vaſſal 
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ſhall at any future period execute an entail of 
the faid lands, then each' of the heirs of tailzie 
therein ſpecified, claiming to be entered in the 
ſaid lands, and who ſhalt not at the time be 
neareſt and lawful heir of line to the perſon 


laſt entered and infeft therein, ſhall pay for his 
or her entry, to me and my foreſaids, a ful 
year's rent of the ſaid lands, in the ſame man- 


ner that a ſingular ſucceſſor would do.” 


3. The object in theſe regulations is to ſecure 
the entries of heirs and ſingular ſucceſſors, and 
conſequently the relief or entry money: But 
another method has been deviſed, which gives 


the ſuperior a claim, independent of the entry of 


the heir or purchafer. An inftance of this will 


be found in the feu contract, No. 2., page 36.; 


and this clauſe is ſometimes in this form. After 
ſpecifying the feu duty, it goes on thus: Au 
PROVIDED ALWAYS, that if two years of the faid 


feu duties ſhall run into the third unpaid, theſe 


preſents ſhall thenceforth ceaſe and become void, 
and the lands recognoſce and return to me and 
my foreſaids: AvD Aso, the heirs of the faid 
B. paying L. the firſt year of the entry of 
each heir to the poſſeſſion of the ſaid lands and 


others, over and above the current year's feu 
duty, and that whether they infeft themſelves 


16 


118 


ull 


Of the F. eudal"Inbefliture) 87 


therein or not; Ah each ſingular ſucceſſor in 


the ſaid lands and others paying one whole 


| year's rent thereof to me or my foreſaids for 


their entry therein as vaſſals, without diſcount- 
ing the ſaid feu duty in computing ſuch year's 
rent; and which year's rent ſhall be over and 


above the feu duty of the current year in which 


the purchaſe, is made; and the ſame ſhall be 


| due by the EO whether he enters vaſſal 


or not.“ 


4. Renunciation of the caſualties. (This alſo 
may be taken in before the clauſe of regiſtration.) 
AD FURTHER, in caſe any caſualty ſhall fall 
from the lands being in non- entry, or from any 
other cauſe, or in the event of any irritancy be- 


ing incurred, then and in that cafe I do hereby 


bind and oblige myſelf, my heirs and ſucceſſors, 
to renounce and diſpone the ſaid caſualty, and 
to diſcharge the ſaid irritancy to the ſaid - 

and his abovewritten, ſo often as the 


me ſhall happen to fall or be incurred, as I by 


the tenor hereof, and per verba de preſenti, do 
hereby renounce, diſpone, overgive, and diſ- 


charge him and them thereof for ever. 


* 


— 


„ 
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II. Or THz Brencn CHARTER. 


Blench holding is one of the manners of hold. Wl 411 

ing which is put in the option of a purchaſer in Wl B., 

the common diſpoſition, when the lands are and 
given to be held either of the granter's ſuperior ſcril 

in the fame way that the granter himſelf holds, of 

or blench of the granter, on relieving him of and 

| the duties payable to the ſuperior. But the fed 
4 blench holding in this caſe never goes further iſ unde 
[ than to make the ſaſine on the diſpoſition carry i ſupe 
: right to the property previous to the purchaſer's Wl ritag 
| entry with the ſuperior, in the manner which marc 
1 | will be afterwards explained in treating of the breac 
q purchaſer's title, Beſides this, blench holding Wi ind! 
1 may appear in an original charter from a ſub- Wi and 
3 | ject; and the general form of the charter, and erer, 
bf the arrangement of the clauſes, is the ſame as in JM his f 
. the feu charter. The only changes occur in the for th 
4 tenendas and reddendo ; and a ſingle example Wi of on 
| will ſufficiently illuſtrate all that is peculiar to Whit 
a this deed. RP ad! 
| other 
— ————— — vice v 


Know ALL MEN by theſe preſents, Taar IA, be.! 


heritable proprietor of the lands and others af. 


Of the Teudal Irveſiiurr. 


89 


ter mentioned, IN CONSIDERATION of a certain 
ſum of money paid to me by B., of which I 


9 # 


hereby. grant the receipt, HA SOLD, ALIEN = 
zb, and DISPONED;: as I by theſe preſents SELL, 
JLIENATZ, and DISPONE, to and in favours of . 
B., his heirs and aſſignees whomſoever, ALL 
and V HOLE (here the lands are particularly de- 
(ribed), lying 1 in the-pariſh of and ſhire 
of „ TO BE HOLDEN AND TO HOLD all 
and ſundry the lands and others above ſpeci- 
hed by the ſaid, B. and his foreſaids, of and 
under me and my foreſaids, immediate lawful 
ſuperiors thereof, in bleach farm, fee, and he- 
ritage for ever, by all the righteous meiths and 
marches thereof, as the ſame lie in length and 
breadth, with free iſh and entry thereto, and all 
and ſundry parts and pertinents thereof, freely 
and quietly, without any impediment what- 
ever, PAYING therefor yearly, the ſaid B, and 
his foreſaids, to me, my heirs and ſucceflors, 
for the lands and others above ſpecified, the ſum 
of one penny Scots, in name of blench farm, at 
| Whitſunday yearly, upon the ground of the 
lad lands, if aſked only; 4ND THESE for all 
other burden, exaction, demand, or, ſecular ſer - 
vice which can anywiſe be demanded forth of 
the lands and others foreſaid; WHICH LANDS 
and others, with this charter, and the infeft- 
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ment to follow hereon, I AVD and of m 
and my foreſaids to FARRUNT to the ſaid B 
and his abovewritten at all hands and againſt 


all deadly, as law will': AND FURTBER, I here 
by Asso and TRANSFER to the ſaid B. and 
his foreſaids the rents and duties of the fail 
lands, from and after the term of 
which is hereby declared to be the time of th 


ſaid B.'s entry thereto,” and in all time coming, 


with power to purſue for, receive, and diſchargs 
the ſame; WHICH ASSIGNATION I BIND and 
OBLIGE me and my foreſgids to warrant from our 
own proper facts and deeds: Ap I consavr 
to the regiſtration hereof in the books of Coun- 
cil and Seffion, therein to remain for ey 
tion ; 1 thereto conſtitute 


my procurators, &c. Av} 


FUR THER, 1 DESIRE and REQUIRE you 

| ' jointly and ſeverally, 
my bailies in ala hereby ſpecially conſti 
tuted, THAT, on ſight hereof, ye paſs to the 
ground of the ſaid lands, and there 618 and 
DELIFER to the ſaid B. or his foreſaids heritable 
ſtate and ſaſine, real, actual and corporal pol 
ſeſſion, of ALL and wHoLs the lands and others 
contained in the dif poſitive clauſe hereof, with 
the parts and pertinents thereto belonging, al 
lying and deſcribed in manner foreſaid, 10 be 


tran! 
there 
earth 
lands 


who 


In th 
houſe 
chaſe: 
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bolden by them in manner abovewritten, 4 

| 7847 by delivering: to the ſaid B. or his fore- 
ſaids, or to his or their certain attorney or at- 
torneys, in his or their names, bearers hereof, 
earth and ſtone of the ground: of the ſaid lands, 
with all other ſymbols neceſſary ; and this in 
nowiſe ye leave undone: Mute To-Do I com- 
mit to you, jointly: and ſeverally, my full power, 
by this my precept of ſaſine directed to you for 
that effect. I WITNE8S'W HBRROFP, &c. 


4 I OD 
« f : 


III. Or THE en 7 


In the Roman law, delivery x was as neceſſary to 
tranſmit: property; ; end, in the ſale of land, 
there was not only a ſymbolical delivery, by 
earth and graſs; but the ſeller went off the 
lands, and left them void for the purchaſer, 
who entered into them, and took poſſeſſion. 
In the ſame way, in the ſale of a houſe, the 
houſe was left empty by the ſeller, the pur- 
chaſer entered into it, and ſhut the door. 

There was thus both a real and ſymbolical 
delivery ; and we ſee the ſame cuſtoms pre- 
railing in this country which prevailed in 
Rome previous to the diſſolution of the empire, 
and duting the ages which followed that event. 

493 
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In the Roman deeds ' which have been preſer 


444 
ved to us, and in the forms of Marculfus, com he 
piled in the 7th century, we have evidence of att 
the original practice; while, in the Leget Bur. 1 
gorum, e. 55. and Balfour, tit. Saſine, e. 3, «y 
as well as in ancient deeds; we nnn 64 5 
the practice of old in this country. 0 tl 

The form of delivery, then, 1 Which e 
ale of lands was completed, muſt have remain. Ml © at 
ed nearly the ſame, though the evidence of this ci 
form ſeems to have undergone ſome changes; k. 
for, in the Roman law, the delivery was prov- le 
ed by certificates or -notitiz,—in the middle th 
ages, this was done by the brevia te/tata, or by Wil o 
the evidence of the pares curie,—and theſe again | chen 
were ſupplanted by the inſtrument of ſaſine. ing 
Craig ſays expreſsly, that, in the beginning prov 
of the 16th century, infeftment was given in the Fi 
Highlands of Scotland, in preſence of the 5. beer 
res curiæ, and without writing; - that, even in Wi ay, 
the Low Country, in the beginning of that ed; 
century, it was common for the vaſlal to r. vere 
ceive a charter from the ſuperior, in which the he te 
ſuperior certified that he had inveſted the va. be ſi 
ſal, and given him right and poſſeſſion ; but WF © Th 
that, by the end of that century, it had become Wl © nef 
common to take charters, and alſo precepts d ſaſt 
faſine, „and, beſides, to eſtabliſh the deliver) Bi rig 


5 ws 


| « of poſſeſſion by a public inſtrument. But 
he ſhows more ſtrongly the fituation of matters 
at that time, when he tells us, L. ii. d. 7. 5 8., 
« That being ſometimes conſulted, Whether, 
« when the ſuperior aſſerted that he had given 
« ſaſine to the vaſſal, that acknowledgment, or 
the acknowledgment of the bailie to the:ſame 
effect, were equivalent to a ſaſine? I have 
« anſwered, That I did not think it ſuffi- 
s cient; for, were we to admit that the ac- 
* knowledgment of the ſuperior is equiva- 
4 lent, there never would be a ſaſine, nor would 
there be occaſion for notaries; and this would 
open a door for innumerable frauds.” He 
then goes on to ſhow the neceſſity for hav- 
ing an inſtrument under the hand of a notary, 
proving the act of delivery. 8 

From Balfour we learn that this point had 
been decided in 1569, in the caſe of Ram- 
bay, where an inſtrument of ſaſine was requir- 
ed; and, in Stair's time, inſtruments of ſafine 
| were ſo firmly eſtabliſhed in practice, that, 
he tells us, B. ii. tit. 3. F 16., that they could 
be ſupplied by no other means of probation. 
Though the ſuperior, with a thouſand wit- 
* neſſes, ſhould ſubſcribe all the contents of a 
* ſaline, it would be of no effect to make a real 
right without the atteſt of a notary, in which 
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« ſenſe the vulgar. maxini i is to be debe 


ulla ſaſina nulla terra.” ſab 
The period at which the . of maße 
was firſt introduced into the practice of this coun. ¶ ſide 
try has not been well aſcertained. Craig ſuppoſes WM our 
the farm to have been brought from England WW for- 
by James I. But the cuſtoms and manners of if of c 
the churchmen ſeem to afford a more certain imp 
means of communication; and as notorial cer- chat 
tificates became common in this country, ii (y(t: 
would ſeem that the inſtrument of ſaſine had L 
crept into practice, and at laſt eſtabliſhed itfelf MF had 
(notwithſtanding the outcry againſt notaries) atter 
beyond the poſlibility of a change. Beſides, were 
were it of any conſequence to ſhow that this Wi fions 
hypotheſis of Craig's is totally unſupported, Er. that 
ſkine has produced inſtruments of ſaſine, one in natu 
the 1404, and the other in the 1410 (Appen- Wi comp 
dix, No. 3. and 4.); whereas James I. did not Wi leſs 
return from his captivity in England till the BW branc 
1423. 5 Engl. 
This, however, is a point of very little mo- right 
ment, ſince we know that for a long time the ¶ effect 
nature of the evidence required to prove the de: ¶ whic! 
livery of land was of a very fluctuating nature: gulate 
and it was not much beyond the days of Lord Bi reſtrat 


Stair that the point was abſolutely fixed, and duces 


1 
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e inſtrument of ſaſine rendered an cer 
able piece of form. | n 
But although this inſtrument may be con- 
Gdered as a mere form, it is a form to which 
our law owes infinite obligations. Tt is to'this 
| form that we are indebted for the introduction 
of our records; and, what is at leaſt of equal 
importance, it is this inſtrument that has given 
chat admirable uniformity which en our 
ſyſtem of deeds. I 


Jad Let us only ſuppoſe that natural aſide 
ſelf had been held ſufficient, (and there were ſome 
es) attempts at this in the 1628 and 1629, which 
les, were fortunately diſcountenanced by the deet- 
his ons of the Court; Stair, B- III. tir. 2. $ 6.), 
Er- chat a diſpoſition, for inſtance, followed by 
in natural poſſeſſion of the land, conſtituted a 
en- ¶ complete title to the ſubject, into what an end- 
not Wi leſs variety of forms muſt our deeds have 
the Wi branched out? Look to the conveyancing of 

England; obſerve the different ways in which a 
no- right to land may be conſtituted ; conſider the 
the effect of the different rules of preference by 
de: which theſe forms of conveyance muſt be re- 
re; i gulated, and you will then ſufficiently value the 
4 reſtraining influence of our ſaſine, which re- 
an 


duces all our land rights to one form, and pre- 


5% 
ſcribes to chem but one gie rule of Prefer. 

ence. | 
The ſaſine is a notorial 8 atteſting 
the, ſymbolical delivery of land; and as the 
form of the inſtrument depends on the aQ of 
delivery, I ſhall mention in what that act con- 
fiſts. . The ſuperior appears by his bailie, the 
vaſſal by his attorney; and theſe, alongſt with N voca 
a notary public and two witneſſes, proceed to of th 
the ground of the lands. The offices of bailie on u 
and attorney may be executed by ſuch perſons N quiſit 
as the di ſponee, or perſon in right of the pre- of th 
cept, may appoint, without any formal nomi- ¶ the v 
nation; the bailie's authority is ſufficiently Mof th 
ſanctioned by the blank precept; and the power I the b: 
of the attorney is derived from the poſſeſſion of inſtru 
the deed. Being arrived on the lands, the ¶witne 
attorney for the vaſſal delivers the deed contain- Wiſe! the 
ing the precept of ſaſine to the bailie, and de-: of the 
fires him to execute the office of bailiary there. elles, 
by committed to him. The bailie receives the | 
deed from the attorney, and delivers it ta the no- 
tary, to be read and explained to him and to the Wy 74 
witneſſes preſent, The notary then takes the o 4: 
deed, explains the nature of it; that it is a chat- hat u 
ter by ſuch a one to ſuch a one, of ſuch and ear og 
ſuch lands, and reads the precept of ſaſine. 1% Nur So 
ailie upon this delivers the ſaſine, by giving race o 
2 
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1. earth and ſtone of the lands to the attorney, or 
whatever other ſymbols are required ; and this 


being done, the attorney puts a piece of money 
e into the hands of the notary, and ſays; © I take 
of WF inftruments in your hands on what has paſſed.” 


| The inſtrument follows this ceremony cloſely, 
and conſiſts of the following heads: 1. The in- 
vocation. | Fe OM date.” 3 The appearance 
on which the fink is to proceed. 5. The re- 
quiſition by the attorney: 6: The acceptance 
of the office by the bailie, and his delivery of 
the warrant to the notary. 7. The publication 
of the warrant. 8. The delivery of ſaſine by 
the bailie to the attorney. 9. The requiring of 
inſtruments. 10, The place and calling of the 
witneſſes. Theſe ten heads include all the parts 
of the inſtrument, and it is cloſed by the doquet 
of the notary and the ſubſcription of the wit- 
neſſes. 


the 
lin 
(les | 
ere 
the 
no- 
the 


Inſtrument of SASINE. 
UN THE NAME OF God, Amen. BE 1T known 


the ro 127 112 w by this preſent public inſtrument, 
har: rhat upon the day of in the 
and ear of our Lord 0 and in the reign of 


The 


ving 


Pur Sovereign Lord George the Third, by the 
ace of God, King of Great Britain, France 
M 
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and Ireland, Defender of the Faith, the 
year, IV PRESENCE of me notary public, and 
the witneſſes ſubſcribing, COMP&4RED Perſonalh 
J. G., as procurator and attorney for C. ). 
whoſe power of procuratory was ſulficienh 
known to me the ſaid notary public, and paſkdlf 
with us and R. S., bailie in that part ſpecial 

conſtituted, in virtue of the precept of ſafe 
after inſerted, to the ground of the lands aft 
mentioned, reſpectively and ſucceſſively, a 
ING and HOLDING in his hands a FEU CHART 
made and granted by A. B., of the date unde 
written, and 1 therein the precept 


$. C4 &.- 4 


ſaid, A. B. s0LD, ALIENATED, and in \ fouſur 
DISPONED, to and in favour of the ſaid C. 
Eſq., his heirs and aſſignees whomſoever, her: 
tably and irredeemably, 4LL and WHOLE the 
lands of (here the lands are taken from the di 
poſitive clauſe), all lying within the pariſhd 

and ſheriffdom of , TO BE HOLDS 
in manner and for payment of the feu dutis 
and others mentioned in the ſaid charter, as the 
ſame in itſelf more fully bears; hc fn 
charter, containing the precept of ſaſine abort 
mentioned and after inſerted, the ſaid attorneſ 
preſented to the ſaid bailie, and defired him u 
proceed to the execution of the office of bail 
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thereby committed to him, by giving ſaſine to 
the ſaid C. D. of the lands and others above 
mentioned, in terms of the above charter and 
precept of ſaſine therein contained; FarcH Dz- 
IRE the ſaid bailie finding to be reaſonable, he 
received the ſaid charter into his hands, and de- 
livered the ſame to me notary public ſubſcrib- 
ſing, to be read arid publiſhed to the witneſſes 
reſent, which I-did'accordingly ; and of which 
recept of ſaſine therein contained the tenor 
Follows, in theſe words: AND FURTHER, IDE- 
« SIRE and REQUIRE you 

© jointly and ſeverally, my bailies in that part. 
to the effect after ſpecified, hereby ſpecially 
conſtituted, that, immediately on ſight here - 
of, ye paſs to the grounds of the lands and 
* others above diſponed, and there, reſpective- 
y and ſucceſſively, the one after the other, 
you give and deliver heritable ſtate and ſa- 
* ſine, actual, real, and corporal poſſeſſion to 
* the ſaid C. D., or his foreſaids, of 4zz and 
' FHOLE the lands and others contained in the 
diſpoſitive clauſe hereof, with the parts and 
| pertinents thereto belonging, all lying and de- 
ſeribed in manner beforementioned, to be hol 
den by them in manner foreſaid, and for pay 
ment of the feu duties above ſpecified; and that 
by delivering to the ſaid C. D., or to his fore- 
we * 
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„ ſaids, or to his or their certain attorney or at 


* torneys,, bearers. hereof, of earth and ſtone of 
the ground of the ſaid lands, reſpectiveh 


with all other ſymbols neceſſary; and this in 


noways ye leaye undone; the which to do, 
commit to you, jointly and ſeverally, my full 
power, by this my precept of ſaſine, directed 


to you for that effect. In witneſs wheredf | 
have ſubſcribed theſe preſents, written on this 


« and the two preceding pages of ſtamped vel. 
lum, by E. F. apprentice to G. H. clerk to 


the ſignet, at Edinburgh, the twenry-fourt 
day of March one thouſand. ſeven hundred 
and ninety- ſeven years, before thefe witneſſs, 
* J. J. my ſervant, and the ſaid E. E. (Signed) 
% A. B. E. F. witneſs, J. 7 ap witneſs.”, At. 


TER READING and PUBLISHING of which char- 


ter, and precept of ſaſine therein contained and 
above inſerted, the ſaid bailie, in virtue thereof 
and of the office of bailiary thereby committed 


to him, GAE and DELIVERED to the ſaid C. D. 


heritable S2 4E and SASINE, actual, real, and 
corporal POSSESSION, of ALL and WHOLE. tit 
lands and others foreſaid contained in the fa 


attorney. of. _ ae one of 5 ground of the 
ſaid lands, reſpectively and ſucceſſively after 
others, after the form and tenor of the fa 
charter and precept of ſaſine therein contained 


eritas 7 
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Jin all points 2 WHEREUPON, and upon ALL and 
g VDR T the premiſſes, the ſaid attorney aſked; 
and took inſtruments in the hands of me notary 
public ſubſcribing: TMESE THS were ſo done 
upon the grounds of the ſaid lands, reſpectively 
and ſucceſſively, betwixt the hours of twelve 
noon and one afternoon, of the day, month, 
year of God, and of the King's reign, reſpec- 
tively firſt abovewritten, BRrORE, and in pre- 
ſence of, E. F. and J. J., both writers in Edin- 
burgh, witneſſes to the premiſſes, ſpecially called 
and required, and hereto with me ſubſcribing. 


ted Et ego vero G. H. clericus Edinburgenſis dio- 
es, ceſeos, ac notarius publicus, auforitate regali, ac 

: DP Dominos Concilii et S Monis, ſecundum te- 
ed) 

4 norem a parkamenti adm Me, quia premiſſis 
Ap- 


omnibus et /in ulis, dum fic ut premittitur dice- 
rentur, agerentur, et ſierent, una cum prænomi- 
atis teſtibus preſens penſonaliter intenſui eague 
eritas probat, omnia et fingula prom Ha, fic fieri et dici, vidi, 
LH. NE. ſeivi et audivi, ac in notam cept, ideogue ho 
F. witneſs, preſens publicum inflrumentum manu atiena (or, 
J witneſs. if the notary has filled up 335 blanks, he will 
ſay, „ manu mea et aliena; or, if it has been 

written entirely by himſelf, „manu mea, 

ſuper hanc et duas præcedenter pagina perga- 

menæ debite impreſſee, fideliter ſcriptum exinde 

confeci, et in hanc publici inſtruments  formam - 

redegi, fignoque nomine et cognomine meis ſolitis 

et conſuetis ignavi et fubſcripfe in. idem, robur. , 

ef teftimonium veritatic ommum et fi Fngulorum a 
præmiſſorum rogatus et requif ifitus, 


tte 


and 
te 
1 
ſaid 
"th 
after 
wi 
ned, 
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This inſtrument is written upon parchment 
properly ſtamped, and when it is written book. 
ways; is ſigned at the bottom of each page 
by tlie notary (who adds the letters N. P. for 
the words Notarius Publicur after his name), 
and by the two witneſſes. With regard to the 
doquet annexed to the inſtrument; the notary 
will follow the ſtyle in his commiſſion; and the 
motto! which he has choſen; and which is allo 
there expreſſed, will be uſed in authenticating 
tlie ſaſine. Within 60 days from its date, the 
ſaſine muſt be recorded either in the particular 
regiſter of the ſhire in which the lands lie, or in 
the general regiſter of ſaſines. 
When the ſaſine is given in to be recorded, 
the names of the parties and of the lands, and 
the day and hour of preſenting it, are entered in 
a* minute book, and the entry ſigned by the 
perſon who gives it in, and by the keeper of 
the records. It is the date of this entry, and 
not the time of copying the ſaſine into the re- 
cord, by which the recording and priority of the 
ſaline is judged of. The fafine is afterwards 
copied into the regiſter ;_ and, if it be a buſinel 
requiring much care, it would be proper for the 
perſon concerned to compare thè ſaſine with the 
copy in the record. The ſaſine, after being 
recorded, is returned to the perſon by whom it 
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was preſented, with a marking in theſe terms : 
4 At Edinburgh the day of April 
« years, this ſaſine was preſented by E. F. 


0 
t « writer in Edinburgh, and is regiſtered in the 
) WH © 425th book of the new general regiſter of ſa- 


« ſines, reverſions, &c., and on the 287th, 288th, 
« 289th and 290th leaves of the ame, conform 
© to the act of parliament made thereanent in 
june 1617, by me, ſubſtitute to A. R., de- 
pute to Mr. A. S., clerk to and keeper of the 
* ſaid regiſter, (Signed) W. L.“ 


The form of the inſtrument which I am pre- 
| ſenting to you in this ſeQion, is the inſtrument 
proceeding on an original charter. The changes 


od Wi that take place on this form, when it pro- 
in ceeds on a diſpoſition to a purchaſer, or in fa- 
he vour of one acquiring right to an unexecuted 


precept, or on an heritable bond, or on a crown 


nd charter, or on an entail, will be fully explained 
re- in their proper places. The only change on 
the our preſent form will ariſe from the inſerting of 


the conditions contained in the charter; and of 
this few inflances will ſuffice. It is in the nar- 
ative of the warrant only that any change e takes 
place, and I take the inſtrument of ſaline on the 
eu charter, Page 55. 
2 
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| helo 
In THE NAME OF GoD, AMEN, &c. &c. iy, nor 
ind #0LD1vG in his hands a CHARTER of the link I duk 
and others herein after mentioned, of tHe date, . fort! 
and containing the precept of ſaſine herein afte: Wl 5: E 
inſerted, made and granted by A. duke of B., & Hof ta 
c., ſuperior of the lands aftermentioned, in and! 
favours of the ſaid H. 8 his heirs male and dhe ! 
aſſignees, AND BY which charter the ſaid noble (here 
duke, for the reaſons and on a recital of the deeds erte 
and judicial proceedings therein mentioned, iſ ey 
GAVE, GRANTED and DISPONED, and for himſelf foreſz 
and his heirs and ſucceſſors perpetually confirm. WM naſte 
ed, to the ſaid H. G., his heirs male and aſſignees impo! 
whomſoever, heritably and irredeemably, 4; ball 
and WHOLE the lands and others underwritten; ¶ le co 
viz. (here the lands were inſerted as in the dif: WW *4* 
poſitive clauſe of the charter), lying within th I lie 
_ pariſh of ©." "and hire of*” Wild rat 
w1TH and UNDER the BURDEN and #Riv1Lzce to * 


M. N. Eſq., of making and uſing a road of tion 
feet wide through the ſaid lands, as preſerved * W43 
him in a letter from the ſaid A. duke of B, bret 
dated ; AND DECLARING, that the ſaid "teu 
G. H. and his forefaids, and the tenants and WW Tu 
poſieſſors of the lands hereby diſponed, ſhall in e ar 
time coming have no right to or ſervitude over 3 
the woods growing on the other lands and eſtate WF... 3 


p 8 
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belonging to the ſaid duke, or any part thereof, 
nor to the multures of any part of the ſaid 
duke's property, nor any other duties or ſervices 
firth thereof, upon any pretence whatever, 20 
37 H0LDEN* of the ſaid noble duke and his heirs 
or tailzie in the eſtate of B., in feufarm, fee, 
and heritage for ever, in manner mentioned in 
the ſaid charter, for payment of the ſum of 
(here the obligation to pay the feu daty was in- 
ferted, in the terms of the charter); and that 
| they ſhall free and relieve the ſaid duke and his 
forefaids of all ceſſes, miniſter's ſtipend, ſchool- 
maſter's ſalaries, and other burdens whatſoever, 
impoſed or to be impoſed on the ſaid lands, and 
ſhall anſwer at the faid noble duke's baron bai- 
he courts, when lawfully cited thereto : rac! 
CH4RTER the ſaid attorney preſented to the ſaid 
bailic * and fo on, in common form, with this 
rration only, that ſaline was given to the vaſ- 
al. WITH AND UNDER the burdens, reſerva- 
tions, and declarations before mentioned; 70 
„ FOLDEN of the ſaid noble duke and his 
*toreſaids in feufarm, for payment of the ſaid 
feu duties, and performance of the other obli- 


* Thus part of the charter is not uſually narrated. in the ſa- 
Ine, nor is it neceſſary in order to render theſe real burdens 
they are conſtituent parts of the feudal contract, and, independent 
v. the force of the ſaline, are exigible by the ſuperior : Yet ſitu- 
ations may occur in winch they would be gf uſe. 


. 
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« gations  beforewritten, all herein holden 26 
repeated; S4YING ALWAYS to the ſaid noble 

c duke his own right, and the right of aly 

* other perſon, as accords. WHEREUPON, and 

* * upon ALL AND SUNDRY the premiſes, the ſail 
, attorney aſked and took inſtruments in the 

hands of me notary public ſubſcribing. THss3 

* THINGS were ſo done, &c. b 


The changes on the form of the inſtrument 
conſiſt principally in the narrative which you 
give of the warrant, where the ſtyle and words 
of the warrant itſelf ſhould always be cloſely 
followed. In the common caſe it is unneceſ. 
ſary to inſert the conditions of the charter, 
and it is only where it is required by the 
terms of the deed that they are inſerted. Where 
this is the cafe, the change, as it ariſes from the 
conditions of the charter, will eaſily be made; 
and of this I give you the following example: 
It is the ſaſine on the charter from the town d 
Edinburgh to their vaſſals in the new extendec 
royalty, the conditions of which you have 0 
page 39. 
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'be date aftermentioned, containing in the end 
thereof the faid precept of ſaſine made and 
granted by A., Lord Provoſt of the city of 
Edinburgh, B. C. D. and E., Eſquires, Bailies, 
F, Dean of Guild, and G. Treaſurer; and alſo 


by the remanent members of council, as repre- 


eenting the community of the ſaid city; HERE 


zr, for the cauſes therein expreſſed, they, for 
themſelves and their fucceſfors in office, 4E, 
rv TED, and in feufarm perpetually Dis >on- 
20, to and in favour of the ſaid L., his heirs 
ad aſſignees, heritably and irredeemably, 4zL 
and HOLE (here the ſubject is deſcribed) ; all 
which ſubjects lie, by annexation, within the pa- 
nth of St. Giles, royalty and ſheriffdom of Edin- 
burgh, together with all right and title which 
the faid Lord Provoſt, Magiſtrates and Council, 
ot their predeceſſors or ſucceſſors in office, had, 
have, or could claim or pretend thereto in time 
ming : PROYIDING ALWAYS and DECLARING, 
zit is by the ſaid charter ROE and DECLAR- 
b, that it ſhall not be competent to, nor in the 


power of, the ſaid L. and his foreſaids to ſub- 


fu, ſell, or diſpoſe of all or any part of the 
piece of ground before mentioned, and houſes 


ad others now built thereon, to be held of 


dem or their foreſaids, or of any other inter- 


kfed ſuperior, but allenarly to be holden of | 


N2 


— 
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privileges of royalty, in common with the other 
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if the ſaid L. or his foreſaids ſhall convert the 
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and under the ſaid Lord Provoſt, Magiftrns 
and Council, and their ſucceſſors in office, ag 
ſuperiors, in all time coming, without Prejudice 
nevertheleſs, to the ſaid L. and his foreſaids, ty 
grant ſecurities upon the foreſaid property, ot 
to exerciſe any other act of ownerſhip which 
might not be inconſiſtent with the manner of 
holding thereby preſcribed. Ab as the fad 
ground is part of the extended royalty, the fail 
Lord Provoſt, Magiſtrates, and Town Council 
of the city of Edinburgh, do by the ſaid charter 
DECLARE, that the ſaid L. and his foreſaids are, 
in virtue of the ſaid charter, entitled to the whole 


Th 
the 01 
notar) 
man 0 
ſtand 
or mo 
which 
titles 51 


inhabitants of the city of Edinburgh. Any, 
LASTLY, it is by the ſaid charter DECLARED, that 


ſubjects built on the faid piece of ground unto 
breweries, or do any other act or deed to infe 
a claim of thirlage, then the ſaid L. and hi 
foreſaids were to free and relieve the ſaid Lot 
Provoſt, Magiſtrates and Council, and their luc 
ceſſors in office, the foreſaid piece of ground 
and ſubjects built thereon, and feu duty payabl 
for the ſame, of and from the payment of al 
multures which could be claimed furth thered 
or payable to any mill to which the ſame mi 
have been aſtricted; 20 27 HOLDEN in Mane 
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and for payment of the feu duty particularly 
mentioned in the ſaid charter, as the ſame, con- 
aining clauſe of warrandice, the ſaid precept of 
aſne, and ſeveral other clauſes, in itſelf more 
fully bears. WHICH CHARTER, containing in 


ich me end thereof the ſaid precept of ſaſine, the 
- of WY id procurator and attorney foreſaid exhibited 
d ind preſented to the ſaid bailie 3” and ſo on in 


ommon form. 


Theſe examples will ſuffice for the ſaſine on 
the original charter. In giving directions to the 


ale, 

hoe MW notary in the country, it will be proper for the 
ther man of buſineſs to conſider whether the lands 
{no WW and in the perſon of the ſuperior, upon one 
that Mor more ſets of titles, becauſe if the parcels of 


which the lands conſiſt have come by ſeparate 
titles into the perſon of the ſuperior, it will cre- 


inferſſete a diſcontiguity, which requires the act of 
d h eiring infeftment to be performed on both par- 
Lordice's of lands. In the ſame way, if the parcels 


ae naturally diſcontiguous, that is, do not lie 


ound" contact, but have other parcels ſituated be- 
yable wirt them, the act of infeſtment muſt alſo be 
of al_icpcated on each ſeparate parcel. Where the 


ſuhjects are different, and require ſeparate ſym- 
bois, as lands and fiſhings, there, too, {ſeparate 
as of infeftment muſt be given, and the ap- 
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propriated ſymbol of each ſudject attended th 
eircumſtance of infeftment being given afte 
to prevent the poſſibility of a queſtion. 
ject to be transferred, as, earth and ſtone for 


for an annualrent out of the lands; clap and 


ſtaple of the door of the houſe. Theſe ſymbol 


give infeftment, and to inſert in the ſaſine the 
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The notary ſhould alſo be directed to have th 
ceremony performed before ſunſet, and to ma} 
in the inſtrument the hours of giving ſaſine a. 
cordingly : not that it has been fixed that the 
ſunſet would invalidate the ſafine, but it is bete 


With regard to the ſymbols of poſſeſſion, 
theſe follow very cloſely the nature of the ſub 


lands; earth and ſtone, with a penny money, 


happer for mills; net and coble for fiſhings; 


a handful of graſs and corn for teinds ; thefWkation 


ther c 
0 deec 
ſtrun 
he wit 
dhibit 
lines, 

cited 

gnatur 


Bible and the keys of the church for a patron- 
age; and in burgage ſubjects, the haſp and 


are generally expreſſed in the precept of ſaline 
and then the notary can be at no loſs. It my 
happen, however, that the precept truſts to ts 
general expreſſion contained in it, of * all othe 
« ſymbols uſual and neceffary; and therefor 
in all cafes the notary ought to attend carefull 
to the nature of the ſubjects of which he 1s f 


proper and neceſſary ſymbols. 
You will — in collections of ſtyles, inſtru 
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nents of ſaſine propriis manibus : But theſe muſt 
either proceed on a charter or warrant ſigned by 
the ſuperior; and in that caſe it would be 
wrong to confound the form by giving ſaſine 
jropriis manibus, when the common form is ſo 
afily complied with. Or this form muſt pro- 
ceed without any previous warrant, and depend 
for its effect on the ſubſcription of the fuperior 
or granter adhibited to the inſtrument of ſaline, 
a form of obligation which ought by no means 
to be truſted to; and therefore I ſhall not de- 
tain you by laying an example of it before you, 
ut only give this caution, that when ſaſine pro- 
iris manibus is reſorted to, the name and deſig- 
ation of the writer of the inſtrument, with the 
ther conſtituent parts of the teſting clauſe uſed 
n deeds, muſt be inſerted in the cloſe of the 
ſtrument, immediately before the doquet, and 
he witneſſes muſt ſee the ſuperior Or granter | 
dubit his ſubſcription ; whereas, in ordinary 
lines, they are witneſſes to the matter of fact 


cited in the inſtrument, not to the notary” 8 
nature, 
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came afterwards to be very conſiderably circum 
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OF THE PURCHASER'S TITLE. 


IN the preceding title I have given the deeds 


by which the property in land is conſtituted, WI At 
and in which the feudal inveſtiture conſiſts, tered 
In the preſent title I ſhall give thoſe deeds by il the | 
which * 18 transferred to a n cepts 
[Was | 

The original right in land is given by a cha. gain 
ter; but when that right is transferred to «iſ newal 
purchaſer, who is to come into the place of the ſtave 
original vaſſal, it is by a diſpoſition that the ether 
| transference is made. The form of this diſpo-Wſ'o giv 
ſition has ſuffered very conſiderable changes; ¶ lis hei 
and it is only by attending to its hiſtory, th be da 
the nature of this deed can be properly under le wo 
ſtood. the pri 
It is not very clear what the power of pro: ation, 
prietors was, with regard to the diſpoſal of thel a ſupe 
landed property, in the early periods of ou vbich 
law; but if this power was then extenſive, f an 
e or 
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{ribed. The reſtrictions under which proprie- 
tors laboured, aroſe principally from the want 
of all means by which a ſuperior could be forced 
o receive a new vaſlal ; from the dangers to 
which a ſubvaſſal was expoſed by the expiry of 
procuratories of reſignation and precepts of ſa- 
fine on the death of either of the parties; and 
from the effect of private and latent infeft- 
ments. | 

At that time there was a mutual contract en- 
tered into betwixt the ſeller arid purchaſer, and 
the ſeller granted two charters and two. pre- 


cepts of ſaſine. The purpoſe of the contract 


was to give the purchaſer or his heir an action 


againſt the ſeller, or againſt his heir, for a re- 
newal of the charters and precepts, if that ſnould 
have been rendered neceſſary by the death of 
either of the parties; and, on the other hand, 
to give the ſeller action againſt the purchaſer or 
his heir for the price; ſince at that period, amidſt 
the dangers to which a purchaſer was expoſed, 
he would not have been in ſafety to have paid 
the price at the time of entering into the tranſ- 
action. Of the charters, one was a charter a , 
de ſuperioug ſuo, called alſo a public right, by 
which the purchaſer was to hold of the ſeller's 
fuperior ; the other was a charter de /e, called a 
baſe or private right, by which the purchaſer 
| 2 
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was to hold of the ſeller. Upon this laſt cha. 
ter the purchaſer took infeftment, which carriq 
right to the property of the lands, and ſo le 
was ſecured againſt the poſterior acts of the 
ſeller. He then endeavoured to bargain wit 
the ſuperior for an entry, and that being con, 
certed, he either reſigned the lands on the pro. 


to fo 
chaſe 
of cr. 
and « 
refuſc 
quend 
chaſe! 


curatory in the charter granted by the ſeller, of In 
/e, and obtained a charter of reſignation fron of th: 
the ſuperior, or he took infeftment on the pre ing th 
cept in the charter, a /e, and obtained a charter rents 
of confirmation from the ſuperior, and in oneoffiſſal! lat 
theſe ways he completed his public right, byMiſrecord 
which he carried both property and ſuperiority. N hich 
To have confirmed his own baſe right, proceed. o tha! 
ing on the charter of the ſeller, de /e, would not pay th 
have attained the object; for that charter waMiſſcontra 
intrinſically baſe, and could not, by any ad ihe co 
the ſuperior's, have been rendered a pubii eme 
right. | obligat 
Such were anciently the forms by wines 4, 
lands were conveyed to a purchaſer, It was Hine 
gradual ſteps that their tranſmiſſion was release haſer. 
from the dangers to which it was then er- ght 
poſed, and that the forms of tranſmiſſion wer eems t 
rendered ſimple and effective. The firſt rem lea. 
dy was given by the act 1496, which was i nfeftm 
tended to ſecure creditors, and to enable the mig! 
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bu. o force an entry from the ſuperior. The pur- 
nel chaſer from that time appeared in the character 
obe cf creditor ; he led an apprifing on a truſt bond, 


and obtained as a creditor what the ſuperior 
refuſed to give him as a purchaſer. The conſe- 
quence of this was to render the entry of pur- 
chaſers a much leſs difficult negotiation. 

In the 1540, it was enacted (by ſtatute 105 
Jof that year), that natural poſſeſſion by occupy- 
ing the lands, or civil poſſeſſion by drawing the 
rents for the ſpace of a year and day, excluded 


nec all latent ſaſines; and the eſtabliſhment of the 
t, by records in the 1617, completed that ſecurity 
rity. Wwhich the operation of the act 1540 had begun; 


ſo that it had then become fate for a purchaſer to 
pay the price, and of courſe his part of the mutual 
contrat was no longer neceſſary, This reduced 
the contract to nearly its preſent form. It be- 
ame an unilateral deed of ſale, containing an 
obligation on the ſeller to grant the two char- 
ters a /e and de ſe, at the ſame time that it con- 
aned a precept of ſaſine for infefting the pur- 
laſer. Now, as either of theſe infeftments 
mght have been obtained through a ſaſine, it 
tems to have occurred to men of buſineſs, that 
y leaving the nature of this precept, and of the 
nleftment following on it perfectly indefinite, 
t might be conſtrued into the one kind of in- 
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feftment or the other, according as the ſitua, Ml take 
of matters ſhould render it neceſſary. Th; WM com 
practice accordingly went on, and the notion WW The 
gained ſtrength, till, in the 1680, the Point of tk 
came to be decided by the Court of Seſſion. | 
was then fixed (Stair, 1 5th July 1680; the 
Biſhop of Aberdeen), that an infeftment take 
in this indefinite manner might, in the option 
of the receiver, be conſtrued to be a public q Tl 
private right, as he found moſt convenient for WW are n 
himſelf. the 1 
From this time the form of the diſpoſition be ſomei 
came what we now ſee; a deed of ſale, cou on w 
taining the neceſſary clauſes for conſtituting the 
purchaſer's right ; an obligation to infeft the 
purchaſer, a me or de me; a procuratory of 1 
ſignation for completing the public right He Th 
reſignation, and an indefinite precept of fafine the ſe 
which may be the foundation of a baſe or of Leeds 
public right, according to the will of the pur ry of 
chaſer. may b 
; any fa 
Mer 
The order in which I mean to arrange thay b 
deeds which relate to the title of the purchaſe king 
is to give, 1. The preliminary deeds, ſuch Wavy cx 
minutes of ſale, articles of roup, &c. 2. TM ntrica 
tan an 


diſpoſition to ſtrangers, with the changes tha | 
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| Hike place on it. 3. The deeds neceſſary for 
completing the purchaſer's title; and, /a/tly, 
The varieties in this deed, ariſing from the ſtate 
of the parties, or the nature of the ſubjects. 


— — 
— 


the TER 

ken 1. Of the PRELIMINARY DERDS. 

On = | 

0 or Theſe deeds conſiſt of the inventories which 

tune neceſſary to ſhow the ſtate of the titles; of 
the miſſives and minutes of ſale which are 

abe ſometimes required, and of the articles of roup 

con. on which the eſtate is brought to public roup. 

the | nn 

| the 1. Of the Inventory. 

| tes 

t by The firſt object of the man of buſineſs, for 

fine, the ſeller of an eſtate, is to arrange the title 


deeds of the eſtate, and to make up an invento- 
ry of them, that the nature of the ſeller's title 
may be known, any defects in it ſupplied, and 
any farther engagement avoided, than what the 
ſeller is able to implement. This inventory 
may be made up either in the common way, by 
[taking the deeds in the order of time without 
any explanation of them; or if there be any 
Patricacy in the titles, the inventory may con- 

lun an explanation or hiſtory of the eſtate, and 
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then a ſimple enumeration of the titles belono. 


ing to each parcel. But I ſhall explain this by 4 
an example. En 
| duty 
Ixrkxrokr and STATE of TITLES of the land; ind 
and e/tate of , belonging to A. Do E. 7. Yr 
ferred to in the articles of roup and ſale of th M ward 
aid eſtate. | file, 
| | | | | At t. 
The eſtate which is to be expoſed to ſale un. Geor 
der the articles of roup above mentioned, con. Md tl 
fiſts of three parcels of lands, of which the fo. Mich. 
lowing is the deſcription, as contained in the il Th, 
title deeds. N o Mr 
1/t Parcel of Lands. a trul 
(Here the firſt parcel is deſcribed, as in ther. F: 
titles.) 5 art 36 
24 Parcel of Lands. eved | 

(Here, in the ſame manner, the ſecond para 
is deſcribed.) 4 
3d Parcel. Jo. 1, 
(Deſcribed in fame manner, ) of thi 
of Jol 
* The iſt and 2d parcels of the lands about s 
deſcribed belonged to John, and were held HM dated 
him of , for payment, yearly, of d v 
conitai 


* This introductory view of the titles is not common; bil 
where they are at all intricate, it will certainly be uſeful, 
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ſum of 50l. Scots, at two terms in the year, 
Whitſunday and Martinmas, by equal portions, 
in name of feu duty, and doubling the ſaid feu 
duty at the entry of each heir to the ſaid lands, 
and that for all other burden, exaction, or ſecu- 
ur ſervice whatever. Theſe lands were after- 
wards ſold to James, and brought to a judicial 
ale, alongſt with his other lands and eſtates. 
At the judicial ſale they were purchaſed by 
George, by him ſold to William, who again 
{old them to the ſaid A. B., * „ D. , ta 
Loch one half. 

ue half fold to C. D. was conveyed by him 
0 Mr. Farquharſon accountant in Edinburgh, 
n truſt, for behoof of his creditors, and ſold by 
ir. Farquharſon at public roup, alongſt with 
art 3d, to E. F. writer in Edinburgh, who con- 
eyed both ſubjects to the ſaid A. B., Eſq. 


1 the! 


parcel | : 
Titles common to Parcels I, and 2d. 


o. 1. PRECEPT of CLARE CONSTAT by , 
of the lands in the two firſt parcels, in favour 
of John, dated 10th July 17208” 


abou svn following thereon, in favour of John, 
eld dated v and recorded | 
of WR CoA of SALE betwixt John and James, 


4 containing an obligation to infeft, a me vel de 
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me, with procuratory of reſignation * Fro 
cept of ſaſine, dated 

4. Sa4sIxE in favour of James, proceeding 01 
the ſaid contract, dated and recorded 


Titles of Parcel 1}. 


1. Decrxztr of $4LE in favour of George, 
dated 

2. Dis rost to and ASSIGNATION thereof hy 
George to William, dated 

3. AGREEMENT betwixt A. B. and C. D., apree 
ing to purchaſe the lands contained in par 
Iſt and 2d, and to divide them betwixt then, 
dated | , recorded 

g. Dirs?Pos1T10n of the lands in parcel iſt, . 
William to A. B., containing a conveyance tt 
the decree of ſale, No. 1., and ſubſequen 
writings, in ſo far as they relate to the land 
conveyed, dated 

5. CHARTER of CONFIRMATION and SALE by 
ſuperior, confirming James's baſe infeftmett 
No. 4., and diſponing the lands to A. B. i 
terms of the decree of ſale. This chart 
contains a precept of ſaſine, and is dated 2% 
February 1771. 

6. INSTRUMENT of SASTIVE following therel 
dated , and recorded 


3 


lanc 
in ti 
oblig 
tory 
clauſ 
ed 
As; 
dated 


„ Ex 


ſon t 

Edinb 
2d an 
a ne 


N 
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* Titles of Parcel 2d and 34. 
Vo. 1. PRIYCI PAL DISPOSITION by the ſaid 
ed William to C. D., of the lands in parcel 2d, 
containing a conveyance to the faid decree of 
fale; dated 1 7th December 1770. 
e. CHARTER of - CONFIRMATION and SALE by 
the ſaid Z., ſuperior, confirming James's baſe | 
f by infeftment, and diſponing the lands in parcel | 
2d to C. D., in terms of the decree of ſale, ; 
grer dated 22d February 1771. q 
ard; IST RUMENT of SasTVE following thereon, 1 
hen, dated , regiſtered 
„ TS DISPOSITION by C. D. to Alexander | 
ſt, by Farquharſon accountant in Edinburgh, of the 
\ce if lands in parcel 2d and 3d, and of other lands, 1 
quen in truſt, for his creditors, and containing an 
1:04 obligation to infeft, a me and de me, procura- | 
tory of reſignation 'and precept of ſaline, 
by clauſe of abſolute warrandice, &c., and dat- 
meu ed 8 | 
„sx thereon in favour of the truſtee, 
hard dated , and recorded | = 
4 £x724c7 nisposrriov by Mr. Farquhar- ' 
{on the truſtee, in favour of E. F. writer in 
erat Edinburgh, of the lands contained in parcels 


2d and 3d, containing obligation to infeft, 


ane and de me, with procuratory of reſigna- 
b 
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tion . precept of faſine, 8 to the 
_ clauſe of abſolute warrandice, &c. dated 


, recorded in the books of Seſſion, 36 Au- 7 
guſt 1770. part 
7. DisPosITION and ASSIGNATION by the faid WW con! 
E. F. to the ſaid A. B., Eſquire, of the fad WW fron 
two parcels, dated 2 give 
8. SASINE in favour of A. B., following on the Wl ; ge! 
Precept in No. 6., to which he has right by WW nan 
the aſſignation in the proceding article, dated I over 
„recorded G time 
g. CHAR TER of CONFIRMATION by Z., the ſu-W of re 
perior, in favour of A. B., confirming No. 4 le i: 
and 5. and ſubſequent articles, in ſo far a parts 
they relate to parcels 2d and 3d, dated neral 
N. B. All the articles in this i inventory will be to (i 
delivered up to the purchaſer, excepting No That 
and , which contain other lands; aud ed, as 
theſe will be made furthcoming when want-WWregul; 
ed. N | (hall 1 
What is contained on this and the three pie 
ceding pages is the inventory of the title deeds 
of the eſtate of ; referred to in the . 
ticles of roup of ſaid eſtate, ſigned by the nl Cat 
A. B. of this date. In witneſs whereof the ſaid greed 
A. B. has ſubſcribed theſe preſents, written M ennot 
at Edinburgh the day of a diſpœ 
before theſe witneſſes, _ have tl 


— : 
This form of an inventory is proper only for 
particular caſes; where, for inſtance, the eſtate 


from different authors, as in the example I have 
given, In ſuch caſes, the effect of it is to give 
a general and connected view of the titles to the 
man of buſineſs who may have occaſion to go 
over them, and which is an infinite ſaving of 
time and trouble; for with this index, in place 


ſu- of reading over every paper in a long progrels, 
0. be is enabled at once to turn to the material 
r a» WY parts of the different deeds. It is indeed a ge- 


neral rule, which ought to be carefully attended 
be e (in preparing the inventory of a progreſs), 
Nos 
and 
rant- Wi regularly deduced : and with oY general rule I 
ſhall leave this _ 


pre- | 
Jeeds Mi; 8 

1 2. Miſſives and Minutes of Sale, 
Caſes may no doubt occur, where a ſale is 
agreed upon under ſuch circumſtances, that it 
cannot be inſtantly finiſhed by the execution of 
a diſpoſition; and where it may be deſirable to 
ave the parties bound, ſo as to prevent either 


2 


en by 
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Conſiſts of different parcels of lands, deſcending 


That as much of each deed ought to be narrat- | 
ed, as will ſhow whether the progreſs has been 


h 
| 
| 
N 
! 


EY 
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of them from reſiling. This may be done by 
the interchange of letters, or more formally by 


a minute of ſale. In the caſe of letters, they vir, 


ought each to be holograph of the granter, or: A 
they ſhould be executed according to the wo. il; pl 
lemnities of the act 1681, in this form: © And and! 
<« have ſubſcribed this miſhve, written by nay t 
& before theſe witneſſes, and Gterli 
* and I am, Sir, your moſt n fora intere 
„% A. B.;“ otherwiſe they do not bind the par. Ther. 
ties. They do not require any very preciſe ¶ ¶ ſucce 
form; but the following points ought to be at. iſto de! 
tended to: On the one hand, the period of the Wſubjed 
payment of the price, and from what term it s holde. 
to bear intereſt, and the ſecurity that is to E duty 
given if the price ſhould. remain unpaid ; on ſore tc 
the other, that a diſpoſition, with all the uſul other 
clauſes, ſhould be granted, a progreſs produced, iſo! my 
incumbrances cleared, the term of entry fixed ſcm © 
the period at which the public burdens are nd] 
affect the purchaſer, and the nature of the ve 
randice, with its exceptions, ſpecified. ul inc 
The letters ought to be ſo expreſſe Ted, tha end m 
each letter will afford evidence of a complete enants 
bargain, and contain the terms of the agreement umble 
on both ſides. 0 


by Letter by the Seller. 
e T8 _ Edinburgh, 31// March 1797. 


As I have agreed to ſell you the lands of 


Of 
ſo. WY preſently poſſeſſed by me and my tenants, 
and have received your letter, obliging you to 


intereſt thereof from Whitſunday alſo paſt, 
Therefore I hereby oblige myſelf, my heirs and 
ſucceſſors, againſt the ſaid term of Martinmas, 
to deliver you a formal diſpoſition to the ſaid 
ſubjects, with every neceſſary clauſe, To be 
holden of my ſuperior for payment of a feu 


one fourth of the miniſter's ſtipend, ceſs, and 
other public and parochial burdens payable out 
of my whole lands and eſtate of , the 
em of your entry to be at Whitſunday next; 
and I am at the ſaid term of Martinmas to pro- 
duce a legal progreſs, and to clear the lands of 


and miſſives or minutes of leaſe on which the 
ſenants are in poſſeſſion. I am, Sir, your moſt 


7 I. M. Eg. 


Of the Purchaſers Title. 125 


pay the ſtipulated price of five thouſand pounds 
Sterling, at the term of Martinmas next, with 


Wduty of 51. Sterling, and to be burdened with -: 


ul incumbrances, excepting the current tacks 


bumble ſervant, | A. B. 
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Letter by the Purthaſer. - 
= tion), 
5 Sin, | ” Edinburgh, 31/t March 159) it; 
As I have agreed to purchaſe from you tee in 
lands of as preſently poſſeſſed by yoMiiying 
and your beans, and have received your letter only 
obliging you, at at the term of Martinmas next il 
to grant me a diſpolition to the ſaid ſubjedz 
with the uſual clauſes, to be holden of your f.. r 75 
- perior for payment of 51. of feu duty, and wirt. 
be burdened with the fourth part of the mia L 
ſter's ſtipend, ceſs, and other public and pa anne 
chial burdens payable out of your whole land B. 
and eſtate; and as you are then to produce aÞrelent 
legal progreſs, and to clear the lands of all H itten 
cumbrances, excepting ' the current leaſes the 
miſſives or minutes of leaſe on which the wb a 
nants are in poſſeſſion, I therefore oblige nds of 
ſelf, againſt the ſaid term of Martinmas next, ¶ : 
pay you the ſum of five thouſand pounds Ste grant 
ling, as the price of the ſaid eſtate, with interliſreſaid: 
from Whitſunday next, which is to be the ten ing th 
of my entry to the ſaid lands. I am, Sir, you valid 
moſt humble ſervant, IL. MP igatic 
To A. B. 27 f reſig 
. | ſceptin 
The minute of ſale is only a temporary rig 55 
ts Irc 


but more formal than the miſſives, and giving 
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direct diligence (without the neceſſity of an ac- 
tion), in implement of the obligations contained 


de inſtantly completed, it is now (ſince the act 


nonly uſed than the miſſive of ſale. 
Minute of Sale. 


mixt A. B. Eſq. of „on the one part, 
0 L. M. Eg. of . „ on the other, in 
nanner following: THAT 1s To sar, the ſaid 
„ B. has so D and DISPONED, and by theſe 
reſents, in conſideration of the price under- 
written, SELLS and DISPONES, to and in favour 


ably and wrredeemably, ALL and wHOLE the 
ands of ; OF WHICH lands the ſaid A. E. 


ct, MHD and 08116Es him, his heirs and ſucceſſors, 
Ster grant and deliver to the ſaid L. M. and his 
tere reſaids, againſt the term of Whitſunday next, 


ing the term of his entry to the ſaid lands, 
valid and formal diſpoſition, containing an 


{ reſignation, clauſe of abſolute warrandice, 
Kceptins therefrom the leaſes on the ſaid lands, 
riehtMcnation to the writs and evidents, and to the 


was from and after the ſaid term of Whit- 


it; and in caſes where the tranſaction cannot 


Lying a ſtamp duty on agreements) more com- 


7.18 CONTRAGTED, AGREED, and ENDED, be- 


ji the ſaid L. M., his heirs and aſſignees, heri- 


bligation to infeft, a fe vel de fe, procuratory 


ab - oF the Parchoſ? 2 m. 


c funday, with precept of PIR and every othe 
uſual and neceſſary clauſe; 4vD with the fail 
diſpoſition to deliver up a complete progreſz of 
titles to the ſaid lands; or, where the ſaid titly 
contain other lands, an obligation to give ace 
to the ſame whenever the ſaid L. M. ſhall hay 
occaſion therefor: AvD FURTHER, the ſaid A, 
B. becomes bound to free and relieve the fi 
lands of all debts and incumbrances affeQing 
them, and of all teinds, ceſſes, taxations, fel 
duties, ſtipends, and other public and parochil 
burdens affecting the ſame, or payable theres 
from, at and preceding the ſaid term of Whit 


payal 
cautic 
pound 
lands, 
iter 

one fi 
of fail: 
A. B. 
tions, 
paroch 
and af 
IVD, 

themſe 


ſunday next: For WHICH CAUSES, and on tr the 
OTHER PART, the ſaid L. M. B1nDs and 0BL1c8 enalty 
himſelf, his heirs and ſucceſſors, to make pay an 


ment to the ſaid A. B., his heirs and aflignery 
againſt the ſaid term of Whitſunday next, d 
the ſum of Soool. Sterling, as the price of tit 
ſaid lands, with 1600l. of liquidate penalty 
caſe of failure, and the due and legal intereſt q 
the ſaid principal ſum from the ſaid term q; 
Whitſunday next, and in time coming durin 
the not payment thereof. Or, if the price is 
be allowed to remain in the hands of the pu 
chaſer, ſay, Bivps and OBTLTIOES himſelf at 
his foreſaids, on receiving the diſpoſition be 
fore bad. to grant and deliver a bo 


* 


ration 
deſſion, 
etters « 
ther e 
orm as 


IN FIT 
This! 


ltate b 
be eſtate 
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ayable at Martinmas next, with a ſufficient 
al autioner, for the ſum of eight thouſand 
CW: cunds Sterling, being the price of the ſaid 
ter ands, with the legal intereſt thereof from and 
clo WM-.fer the ſaid term of Whitſunday next, and 
one fifth part more of liquidate penalty in caſe 
of failzie. As Also, to free and relieve the ſaid 
A. B. and his foreſaids of the teinds, ceſs, taxa- 
tions, feu duties, ſtipends, and other public and. 
parochial burdens due from the ſaid eſtate, from 
and after the ſaid term of Whitſunday next. 
VD, L4STLY, both parties IVD and OBLIGE 
emſelves to implement their reſpective parts 
ff the premiſſes to each other, under the 
jenalty of 5o0l. Sterling, over and above per- 
ormance: Ap they CONSENT to the regi- 
ation hereof in the books of Council and 
ſeſſion, or in other judges books competent, that 
ters of horning on ſix days charge, and all 
ther execution neceſſary may paſs hereon in 
orm as effeirs; and thereto they CONSTITUTE 
THEIR PROCURATORS, &C, 


IN WITNESS, &c. 


1 
r 


— — — 


This is a ſale of A. B. 's entire intereſt in the 
fate; but it may happen to be a ſale of part of 
be eſtate only; in which caſe it will be neceſſary 


. 
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to divide the public burdens and valuations he 
twixt the proprietors of the part ſold and of the 
part retained. This may be done by the following 


clauſe inſerted immediately preceding the clau{ A 
obliging both parties to implement the oblig- iſt an 
tions of the deed. © AD FURTHER, the ful on 
L. M. zivps and oBTTOES him and his fore. Netter 
ſaids to pay to the. ſuperior of the ſaid laude f 
the ſum of L. , being one half of e all b 
feu duty payable out of the whole eſtate lte ſa 
for the year commencing at the ſa On 
term of Whitſunday next, and the like ſum u 
L. yearly thereafter, in all time coming ther 
And further, to pay the ceſs, road ſtent, aui 
ſchool ſtent effeiring to the ſaid lands, according ſs a d 
to the valued rent thereof, from and after ti As 
faid term of Whitſunday, and one half of th" ſum 
ſtipend, teind, and vicarage payable out of ti mas 
whole eſtate of „from and after the 
ſaid term of Whitſunday : Declaring, that i on x 
theſe public and parochial burdens ſhall exe you! 
1 5l., the ſaid L. M. ſhall be entitled to an abatef H the 
ment of the ſaid price eſſeiring to the excels, prior t 
the proportion that the price of eight thouſaſ v put 
pounds Sterling bears to 3151. 38. 9d. Sterling be {1a 
the free rents of the ſaid ſubjects. And, on 1 
other hand, if the ſaid burden ſhall fall ſhort lubject 


the ſaid ſum of 151., the ſaid L. M. ſhall if 
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bound to pay an additional price, at the rate be- 
ore mentioned. 


A ſale made in theſe terms gives each party 
igt any time action or diligence, upon regiſtra- 
tion of the minute, againſt the other, but the 
letters or minute may be ſo expreſſed as to make 
the ſale conditional; ſo that the bargain may 
fall by the neglect to perform the condition of 
the ſale: As, for inſtance, where the letter ſays, 
On condition that you pay me the ſum of 
þ againſt the term of Martinmas next, 
then I become bound. to ſell you the lands of 
1 „and againſt that term to grant you 
* a diſpoſition,” &c. And the purchaſer ſays, 
*As you have agreed, on my paying you the 
* ſum of againſt the term of Martin- 
„mas next, to ſell me the lands of „5 
hereby oblige myſelf, againſt that term, and 
on receiving a diſpoſition, &c. to pay to you, 
"your heirs and aſſignees, the ſum of . 
l the term of the purchaſer's entry ſhould be 
prior to the term of payment, it will be proper 
put in a condition obliging the purchaſer, if 
ne ſhall tail to pay the price at the time ſtipu- 


ated, to pay a certain ſum as the rent of the 
lect 


Qz 


132 Of the Purchaſer's Title, 


| Thang: ig e her | 

3. Articles of Roup. BY 

I ſhall give you the common form of the .M"* 
ticles and minutes of procedure in the ſale, an” the 
afterwards ſuch changes as moſt generally tak 2 
place on the conditions under which public fl he a 
proceed. Jhall e 
at lea. 

: pn on offer, 

AR ZcES of Rob and SALE of ALL ui ound 
WHOLE (here the lands are to be deſcri-Wiſſef the 


haſer. 

THI 
lands | 
hall h 


ed as in the diſpoſitive clauſe of th 
rights). Which whole lands and othen 
belong in property to „ and are 
to be expoſed to ſale by public roup 


within coffeehouſe in from t 

on the day of J betwixt th For 

hours of and „ or at ſuch othef be pa) 

time and place as the ſale ſhall be hall b. 
journed to by the judge of the rougW4"D t 

herein after named, in virtue of thirty; 
powers hereby given to him. a ſuthc 

bound, 

{FiRsT, The ſaid lands and others are to d price if 
expoſed to ſale by public roup, during the ru boven 
ning of a half-hour ſand glaſs, and to be ſet þ afth. 
at the ſum of Sterling; and the perl filure, 


offering the ſaid upſet price, in caſe of no fur 
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. bidder, and in caſe of more bidders, the 
perſon making the laſt and higheſt offer, at the 
Lutrunning of the ſaid glaſs, ſhall be preferred 


e A. | 
jo the purchaſe. _ 


and 
take 


le all exceed the former offer in the ſum of 


at leaſt; AvD each offerer ſhall ſubſcribe his 
oller, and by his ſubſcription ſhall become 
bound for the ſum offered, and in performance 
pf the articles hereby incumbent on the pur- 
haſer. 

TaiRD, The purchaſer's entry to the ſaid 
lands ſhall be at the termof ; and he 
ſnall have right to the rents and duties thereof 
Irom that term, and in all time coming. 

FouxTH, The price of the ſaid ſubjeRs ſhall 
be payable at the term of next, and 


; and 
crib. 
the 
then 
d are 
roup 


t the 
othe 


e ad hall bear intereſt from the ſaid term of 
rouge the purchaſer ſhall be obliged, within 
F th birty days after the roup, to grant a bond, with 


bound, jointly and ſeverally, for payment of the 
price to the ſaid , and that at the term 
aborementioned, with intereſt as aforeſaid, and 


a fifth part of the price of penalty, in caſe of 
allure, 


to be 
run 
et uf 
erſo 


fur 


- SECOND, In caſe ſeveral offers be made "I g 
he faid lands and others, every ſubſequent offer 


a ſuthcient cautioner, wherein they ſhall become 


* 
— 
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ge ſaid | ſhall be obliged to pply the 


© ple 

man rice in a the ſame. 

n 710471, The purchaſer ſhall be relieved of 
edifice ceſs and land tax payable for the ſaid ſub- 
roh eas, on or before the 25th day of March next, 
doe nd of all miniſter's ſtipend, feu duties, and 


ther public or parochial burdens due at and 
receding the ſaid term of , the pur- 
haſer being liable for the ſame in all time 
hereafter. 

AND, LASTLY, 1s hereby oc 
obe judge of the roup, with power to deter- 
nine all diſputes that may ariſe relative thereto, 
etwixt the expoſer, purchaſer, and other offer- 
rs, with power to declare who is the higheſt 
erer, and, if neceſſary, to adjourn the roup 
rom time to time, to make ſuch alterations on 


ry, and with power alſo to lower the upſet 
nice. Ax the ſaid „ expoſer of the 
ad ſubjects, the perſon who ſhall be preferred 
othe purchaſe, and the other offerers, BIVD 
id 031768 themſelves, their heirs and ſucceſ- 
rs, to fulfil theſe articles to each other, in ſo 
r as they are incumbent on them reſpectively, 
id that under the penalty of L. „to be 
ad by the party failing to the party perform- 
3 or willing to perform, and that over and 


he conditions of ſale as ſhall be found neceſ- 


1 
5 
C 77) 


— 


| 
| 
| 
| | 
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to the 
place 


above performance: Ap they constwr to f 
REGISTRATION hereof, and of the minutes 
roup, decerniture of the judge, enactments a 
other proceedings to follow hereon, in the boch 


of Council and Seſſion, or other judges book A? 
competent, therein 'to remain for preſervation 
and that letters of horning on ſix days char , 
with all other neceſſary execution, may pak { 
| Hereon, in form as effeirs ; and thereto they a 
CONSTITUTE | THEIR II Fi; 
CURATORS, &c. IN WITNESS WHEREOF, &c, Wi the 
| TY 1 mone) 
D e term 
IJ am now to give you an example of m © 
minutes of the procedure on the articles 0 | 
roup, which will ſhow you in what mannaWſ"e2t!c 
the circumſtances that moſt commonly occi be fot 
are to be expreſſed. I am to ſuppoſe, then, tha SEG 
there is an adjournment, and that the price being 
reduced before the ſale takes place. 7 
2 HI. 
AT EDINBURCH, the .- day of i and ot 
thouſand ſeven hundred and ninety-ſe&© o 
years, and within tgje Ccoffeehoull ferred | 
being the time and place appointed for th kereaft 
within mentioned roup to proceed, hk 
In reſpect that no. offerer has appeared, | . 
Wee o. 


judge of the roup, do hereby adjourn this f 
4 


OP 
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0 fy tr the day of next, | 18 proceed i n this 
05 ace betwixt the hours of ang 
* * by the judge. 

ook 


AT Zorvsunon the day of; nie 
judge of the roup appoints the ſale to = 
ceed at the time and place foreſaid, 
terms of the foregoing articles, with the 
following variations thereon : - 

Fiksr, That the upſet price ſhall be 0 
o the ſum of L. , and that the purchaſe 
money, in place of being payable at the ſaid 
term of „ ſhall now be payable at the 
term of next, bearing intereſt from 
| , and the terms of the bond within | 
mentioned, to be granted by the purchaſer, {hall 
be ſo far altered. 
cop, That the term of entry, in place of 
being at , ſhall be at, the term of 
next. . | 
THIRD, That the expoſer mall pay the 5 
ad other public burdens'above ſpetified, at the 


ol 

ee erm of the perſon who ſhall be pre- 
ou ferred relieving has of the ſame in all time 
rte bereafter. Ir w17Nzss whereof, theſe pre- 


ſents, written by within deſigned, are 
ſubſcribed by the ſaid ; and by the 
judge of the roup, place and date foreſaid, be- 
R 
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fore theſe witneſſes and the ſaid len 
writer hereof, i F/T 
=” Signed by the expoſe, nd. 
by the judge, T! 

Signed by the two INS. 

LEES DAY and PLACE laſt abovewrittn, WW 1,; 
within the coffeehouſe, in terms a gere 
the above prorogation, and of previous ad- bw 
yertiſements, the judge of the roup having of the 
ordered the articles of roup and the abo by 2: 
minutes to be read over, and the ſame be. and i 
ing done, a half-hour ſand glaſs was ſe uy fered 
and the lands and others foreſaid were e terms 
poſed to ſale, in terms of the preceding at to pr: 
ticles, at the foreſaid ſum of and t 
N Signed by the judge preſta 

+: | the pe 

Appeared A, B. writer in Edinburgh, wil. de 

offered for the ſaid lands the ſum of forege 
Signed by the offerer, cal ar 

. C. D., Eſq., who offered for de tent, 
ſaid lands the ſum of . and 2 
e Signed by the . there 
iTITU 

(When there are many offers, they are not all i cx. 
hen down, for it often happens that to g 1 preſen 
bid againſt each other for a a derable line, aun ceribee 
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then the laſt offer of each is ſufficient. When the 

eerk is writing out their offers, the running of the 

land glaſs 17 Aopped.) | 

| The ſaid A. B. offered the ſum of . 
Signed by the offerer. 


Ap the ſaid A. B. being the laſt and higheſt 
offerer at the outrunning of the ſaid ſand glaſs, 
he was preferred to the purchaſe by the judge 
of the roup. Ap the ſaid purchaſer does here- 
by 2v4cT, BIND, and OBLI1GE himſelf, his heirs 
and ſucceſſors, for payment of the ſaid price of- 
fered by him, with intereſt and penalty, in 
terms of the preceding articles and minutes, and 
to grant bond therefor with a ſufficient cautioner, 
and to implement the whole other conditions 
preſtable by him as purchaſer, and that under 
the penalty within ſpecified; Av he CONSENTS 
to the 2Z61STRATION hereof, alongſt with the 
foregoing articles of roup, in the books of Coun- 
al and Seſſion, or other judges books compe- 
tent, that letters of horning on fix days charge, 
ad all other execution neceſſary may follow 
thereon, in form as effeirs; and thereto he con- 
— © : HIS PRO- 
WRATORS, &c. IN WITNESS WHEREOF, theſe 
preſents, written by the ſaid , are ſub- 


R 2 


ſeribed by the ſaid purchaſer, and by the judge 
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; Variations on the form of the Articles. 


When this is the caſe, it will be Expoſed to ſale 
in lots, and the following changes will take 
Place on the articles of roup : 


(Here deſcribe them). The szcovD Tor is to| 


to the judge of the roup to reverſe the order 
the lots, and to ſet up the ſecond firſt, if he 
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of the roup, place and day foreſaid, in preſeny 
of theſe witneſſes, and the fail 

, witneſſes alſo to the ſubſcription of 
the offerers above named and deſigned, who in 
the courſe of the proceedings have ſigned theſe 
preſents as offerers. | 


at lea 
fer M 
Ipleme 
offere 
ning 
ſpect 
In 
ticles, 
FE} 
there 
each C 
are p 
are co 
to the 
oblige 
lot an 
to hun 
when 
ceipt 2 
Or 
in this 
FiR 
ed tha 
ſeveral 
price « 
laid fu 
the de: 
each {] 


1. It often happens that an eſtate may {ell t 
greater advantage in parcels than together, 


Fix sg, The foreſaid lands and others are t 
be expoſed to ſale by public roup, during the 
running of an half-hour ſand glaſs, in two lots 
The FIRST or is to conſiſt of the lands of 


conſiſt of the lands of 5; reſerving power 


ſhall think proper. 

SzconD, The upſet price of the 1ſt lot ſhi 
be L. , and of the 2d lot L. ; and, in 
caſe of ſeveral offers for the ſaid lots, each offer 
ſhall excecd the former in the ſum of L. 
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it leaſt; and each offerer {hall ſubſcribe the of- 
fr made by him, and be thereby bound to im- 
plement theſe articles; and the laſt and higheſt 
ollerer for each of the ſaid lots, at the outrun- 
ning of the glaſs, ſhall be preferred to the re- 
ſpective purchaſes. 

In place of article 7th i in the preceding ar- 
ticles, the article will run in theſe terms: 
Serenra, Along with the ſaid diſpoſitions 
there ſhall be delivered up to the purchaſers of 
ach of the ſaid lots ſuch of the title deeds as 
are peculiar to his reſpective lot; but ſuch as 
are common to both lots ſhall be delivered up 
to the purchaſer of the firſt lot, who ſhall be 
obliged to grant to the purchaſer of the ſecond 
lot an obligation to make the ſame furthcoming 
to him, his heirs and ſucceflors, at all times 
when they ſhall have uſe therefor, upon a re- 
ceipt and obligation to redeliver the ſame. 

Or this diviſion of the eſtate may be a 
in this manner: 

Hs, The ſubjects and others above 3 
ed thall be ſet up to ſale, either in one lot or in 
ſereral lots; and if in one lot, then the upſet 
price of the whole ſhall be L. ; but if the 
lad ſubjects ſhall be divided into different lots, 
the deſcription of the lots and the upſet price of 
each ſhall be fixed and ſpecified by the judge 
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highel 
reflir 
Fix 
ferred 
lerer, 
tion v 
he pr 
have 
chaſer 
ent 
bayme 
t ſha] 
rietor 
imſel 
to « 


of the roup, in the minutes of procedure to fo 
low hereon. | 
Sxcovnp, The foreſaid ſubjects, or in caſe gf 
diviſion into lots, each of the lots ſhall be «i 
poſed to ſale during the — of an half. hom 
ſand glaſs. 

2. In the zd article of the above form, the 
terms of the purchaſer's entry is fixed; but i 
may happen that part of the eſtate is in the nz 
tural poſſeſſion of the ſeller, and the ſituation 
may be provided for in this way. After fixing 
the term of the purchaſer's entry, there will be 
an exception in theſe words: And in regar 
that the ſaid proprietor is in the natural poſſe 
ſion of „it is hereby provided that the 


purchaſer ſhall only have acceſs to that part of pate p 
the eſtate at the ſeparation of the next crop # of 
hade 1 


from the ground; and the ſaid proprietor hal 
be obliged to pay to the purchaſer the ſum of 
L. as the rent of his ſaid — for the 
enſuing crop. 

3. The 5th article provides for the conſe 
quence of the higheſt offerer's failing to find 
caution within the time ſpecified ; and it per- 
mits the proprietor to purſue for the penalty, 
and to expoſe the ſubjects of new: but this 1 
ſometimes differently managed, and failing the 
higheſt offerer, the ſale is thrown upon the nes 


all b 
dbliged 
ſuch in 
ered | 
erms ( 
Ind ſo 
rers, 
Or t. 


Freq 


df the 
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higheſt offerer, and fo on. This is done . ex- 
preſſing the article in the following manner: 
Fiera, In caſe the perſon who ſhall be pre. 
erred to the purchaſe, as laſt and higheſt of- 
erer, {hall fail to grant bond, and to find cau- 
tion within thirty days of the roup, in terms of 
he preceding articles, the ſaid proprietor ſhall 
have it in his power either to purſue the pur- 


ut i 
nz. chaſer tor implement of the bargain and pay- 
on eat of the price, or to inſiſt againſt him for 
cing yment of the penalty aftermentioned. AND 
l he r ſhall be further o>TIoNA4t to the ſaid pro- 


rietor, ET T HER to hold the ſaid lands and others 
imſelf, or of new to expoſe the ſame to ſale, 
to declare the ſame to belong to the imme- 
Plate preceding offerer ; and in caſe of intima- 
lon of the ſaid failure to find caution being 
ade to the immediate preceding offerer, he 
al be deemed the purchaſer, and- ſhall be 
bliged, within the ſpace of thirty days after 
ſuch intimation, to grant bond for the price of- 
md by him, with a ſufficient cautioner, in 
ems of theſe articles, under the like penalty, 
nd ſo forth, through the whole other of- 
frers, 

Or this clauſe may be thus expreſled : 

F!17THLY, In caſe the higheſt offerer for any 
if the faid lots fail to find caution within the 
2 
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foreſaid ſpace, then the next immediate precey 
ing offerer is to be preferred to the purchaſe, þ 
always granting bond with a ſufficient cautions 
for payment of the price offered by him, il 
the terms abovewritten, within thirty days af 
ter the failure of the next immediate hiphe 
offerer; and in caſe he likewiſe fail to find cy 
tion within the time limited, then the other d 
ferers to be preferred in their order, they find 
ing caution as ſaid is; and declaring, that i 
ſuch failure and devolution of the purchaſe ſul 

take place, the offerer or offerers ſo failing, au 
their heirs, ſhall be liable to the expoſer and hy 
foreſaids for the difference betwixt the prix 
offered by each reſpectively, and the next in 


EI 
nere 


Drogre 


reſal 
ribed 
reſent 
he pu 
Thich 

xpreſs 
Inderſt 
bup w 
uſtneſs 
ntitled 
eduQt; 


any 


mediate offer, as well as for the penalty ator, - 


ſaid for not finding caution ; intimation being 
always made of ſuch failure to the immedi 
preceding offerer, within ten days after the pul 
chaſe ſhall have devolved upon them * 
ws 

It may be confined, in framing ſuch 
lather the time be not too long f 
which the ſecond higheſt offerer is to be hel 
bound. 

4. In place of article 7th in the above fo 
it may be thus expreſſed: 
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' $:rgNTH, Along with the ſaid diſpoſition, 
ere ſhall be delivered up to the purchaſer the 
rogreſs of writs of the ſaid lands and others 
reſaid, conform to an inventory thereof ſub- 
ribed by the proprietor, of the date of theſe 
reſents, as relative hereto, and to be ſigned by 
he purchaſer immediately after the roup, with 
hich he is to reſt ſatisfied, And it is hereby 
xpreſsly declared, that the purchaſer is to be 
nderftood to have ſatisfied himſelf before the 
pup with regard to the title deeds, and the 
uſtneſs and exactneſs of the rentals, as he is not 
ntitled to claim or be allowed any abatement or 
eduction whatever from the price, on pretence 
f any error, ſhortcoming, or overcharge there- 
5. Theſe include the changes on the articles 
tained in the form which 1 have given you; 
ut there are often other- articles beſides thoſe 
ach are contained in that form. Thus, there 
an article, in regard to encumbrances, very 
mmon in articles of roup; it comes in after 
ſticle 8th of the above form, in theſe words: 

Murk, In regard the expoſer knows of no 
eumbrance affecting the faid lands (or, if there 
any, they will be excepted in this way : 

Other than an heritable bond affeCting the 
ad lands, granted by to 
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ariſe from the tranſaction to an arbiter ; it 


and the execution or implement thereof, 0c 


{1d 6 and e BIND and 031" 
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cc for the ſum of L. „with the infeftmen 
* following thereon, of which the ſaid propri 
<* tor becomes bound to procure renunciation ol 
* payment of the price).” If the purchaſy 
ſhall incline to make a ſearch of the records, i 
is hereby declared that ſaid ſearch ſhall be mak 
entirely at their own expence, unleſs it {hal 
appear from the ſaid ſearch that there are en 
cumbrances affecting the ſaid ſubject (or, if any 
have been mentioned, you will ſay, © other el 
* cumbrances affecting the ſaid ſubje& tha 
* thoſe above condeſcended on),“ then the fai 
proprietor ſhall be bound, not only to purge thy 
ſame, but alſo to pay the expence of * fi 
ſearch. 
6. Another article, which often Re” th 
laſt, is a ſubmiſſion of all queſtions that ci: .... 


thus expreſſed : 

TENTH, In caſe any difference ſhall ariſe bWeccur 
twixt the ſeller and the purchaſer, or betwi 
the purchaſers of the different lots reſpeQiv* tus 
concerning the ſubject matter of theſe artich 


differences, all and each of them, are herebj 
2ZPERRED to the amicable determination of | 
, as ſole arbiter ; and the expoſer of t 
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hemſelves, their "WM and ſucceſſors, to abide 


lle termine. 
When there is an article of this kind, it 1s 


k, it proper to make the following addition to the 
a8 guſe of regiſtration : * And of the decrees ar- 
ſal 


bitral, one or more, to be pronounced by the 


© (id arbiter, if any ſuch ſhall be pronoun 


Feed. 
. The following article is often added before 


the clauſe conſenting to ſubmit : © The expoſer 
„and purchaſer ſhall pay equally betwixt them 
the auction tax and auctioneer's fee, and alſo 
the expence of a ſearch of encumbrances, if 
* the ſame ſhall be required by the purchaſer.” 


hotice of, are changes which are commonly to 
be met with in articles of roup, when the ſale is 
made by the proprietor ; but other changes will 
decur, when the lands are ſold by a truſtee ; 
mean, the caſe of a truſtee under a voluntary 
truſt, Thus, the title of the articles will run 


clay: theſe terms: 

co. 

088 ere Es of $418, &c. Mich whole lands, 
, | and others abovementioned, belonged to 
| B., and are to be expoſed to ſale by public 
I 


coffeehouſe, the 


roup within the 
72 


by and perform whatever the ſaid arbiter ſhall 


$. The changes which I have hitherto taken 
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and Martinmas, by equal portions, beginning 
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day of „ between the how 
of and , by „ his truſts 
conform to truſt diſpoſition executed b 
him, in favours of him and the deceaſel 
z whom failing, to others there 
in named, dated | „ and recorded 
, in terms of the articles and col. 

ditions following: 


faid : 
and 

inter 
half 

lifetit 
reſt © 
the 1: 
whict 
able t 
truſte 
firſt \ 
of the 
from 
ing h 


In the article relative to the diſpoſition to be 
given to the purchaſer, it will be ſtated that the 
warrandice to be given is warrandice againſt the 
acts and deeds of the truſtee, and a conveyance 
to the clauſe of abſolute warrandice contained 
in the truſt deed. „ 

It often happens in theſe truſts, that an at. 
nuity 1s to be preſerved to a widow, and in that 
cale the following article will be inſerted : 

The purchaſer is to retain the ſum of 
of the purchaſe money, to anſwer an annutty 
of „ payable out of the foreſaid lands and 
others to - but for which retained ſun 
he ſhall within zo days of the roup grant bond, 
with a ſufficient cautioner, to the ſatisfaction df 

the expoſer, payable to the ſaid „in 
liferent, at two terms in the year, Whitſunds 
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purch: 
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the firſt term's payment of the intereſt of ti Wo fr 
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laid retained ſum at the term of Martinmas + > 
and the next half year's payment of the ſaid 
"tereſt at Whitſunday thereafter, and ſo forth, 
half yearly and termly thereafter, during the 
lifetime of the ſaid , with the legal inte- 
reſt of the ſaid termly payments from and after 
the ſame fell due, during the not payment, and 
which principal retained ſum itſelf ſhall be pay= 
able to the ſaid ; whom failing, to „ 
truſtees appointed by the ſaid truſt deed, at the 
firſt Whitſunday or Martinmas after the death 
of the ſaid „with legal intereſt thereof 
from either of the periods immediately preced- 
ing her death; and the purchaſer ſhall alſo, 
within the ſaid ſpace, grant bond and caution as 9 
aforeſaid for the remainder of the price of his is 
purchaſe, &c. 5 - = 


b 
. 
ki! 
We 


= mama rayon 
II. Or THE DisPoOsIT10N. 


Lam now to explain the form of the diſpoſi- 
tion to a purchaſer, and I apprehend that I ſhall 
beſt attain my object by laying before you, in 
ve yt place, the ſimple and common form of 
this deed ; and by pointing out, in the next place, 
all thoſe changes which occur in the diſpoſition 
0a ſtranger, ariſing from the cauſe of granting, 
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by g. 
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heirs 
irrede 
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deeds 
ſhire 
tereſt, 
as wel 
cellor, 
have, 
theret 
and o 
heirs : 


the ſtate of the titles in the perſon of the fell 
the character under which he acts, or the con. 
ditions which the parties have agreed to adnj 
into the deed. This will naturally lead us 0 
the Third Head of whic hI mean to treat, the 
% completing the title of the purchaſer ;” and that 
being explained, I ſhall, in the 7% diviſion 
ſhow you thoſe varieties in the form of the dif 
poſition which ariſe from the nature of the eſlat 
conveyed. In this manner, I hope to leave no 
part of my ſubje& untouched. 

To proceed, then: The common diſpoſition 
to a purchaſer conſiſts of the following clauſe: 
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OLI ITED — 


1. The narrative. 2. The diſpoſitive clauſe 
3. An obligation to infeft a me vel de me. 4 
Procuratory of reſignation. 5. Clauſe of abſo. 
Jute warrandice. 6. Obligation to free the ſub 
jects of ceſs, &c. 7. Aſſignation to the writ 
and rents. 8. Warrandice of this aſſignation. 
9. Clauſe relative to the title deeds. 10. Clauſe 
of regiſtration. 1 1. Precept of ſaſme, And, 12 
* an clauſe. 
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1 | fef 

I A. Eſq. heritable proprietor of the land ip 
and others after diſponed, IV CONSIDERATION ner * 
of a ſum of money paid to me by B., as the older 


price of the ſaid ſubjeQs, of which price I he 
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by grant the receipt, and diſcharge him for ever, 
HAVE SOLD and DISPONED, as I hereby SELL, 
{LIENATE, and DISPONE from me, my heirs and 
ſucceſſors, to and in favour of the faid B., his 
keirs and aſſignees whomſoeyer, heritably and 
irredeemably, ALL and WHOLE (here the lands 
are to be particularly deſcribed from the title 


deeds), L71NG within the pariſh of , and 
ſhire of , 71TH all right, title and in- 


tereſt, claim of right, property and poſſeſſion, 
25 well petitory as poſſeſſory, which I, my prede- 
ceſſors and authors, heirs and ſucceſſors, had, 
have, or anywiſe may have, claim or pretend 
thereto in all time coming; I WHICH LANDS 
and others foreſaid, I BTVD and 0BLIGE me, my 
heirs and ſucceſſors, to INFEFT and SEISE the ſaid 
B. and his foreſaids, upon their own expence, 
by two ſeveral infeſtments and manners of hold- 
ing, one thereof to be holden of me and my 
foreſaids in free blench, for payment of a penuy 
Scots in name of blench duty, at Whitſunday 
rearly, if aſked only, and relieving me and my 
heirs of the duties and ſervices payable to our 
ſuperiors thereof; Av the other of the ſaid in- 
feftments to be holden from me, of my imme- 
late lawful ſuperiors thereof, in the ſame man- 
ner that I or my authors held, or might have 
tolden the ſame ourſelves, 49D 24 either by 
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reſignation or confirmation, or both, the os 
without prejudice to the other; Ab for com. 


pleting the ſaid infeftment by reſignation, 


hereby MARE and CONSTITUTE 
Jointly and ſeverally to be my lay. 


ful and irrevocable procurators for me and in 


my name, to appear before my immediate 
lawful ſuperiors of the lands and others forefaid, 
or before their commiſſioners having power to 
receive reſignations, and thereupon grant nen 
infeftments, and there duly and lawfully, by ſtaf 
and baton, as uſe is, to RESIGN and SURRENDER. 
as I by theſe preſents REST, SURRENDER, in. 


pliciter upGIrE, OVERGIVE and DELIVER all and 


whole the ſaid lands of and others, as the 


fameare deſcribed in the diſpoſitive clauſe here 


with all right, title, intereſt, claim of right, pro- 
perty and poſſeſſion which I, my predeceſſor 
and authors, heirs and ſucceſſors, had, have, or 


can pretend thereto, IV THE HANDS of my {ad 
ſuperiors, or of their commiſſioners foreſaid, 1 


FAFOURS, and for new infeftments of the ſame, 


to be made and granted to the ſaid B. and hi 


foreſaids, heritably and irredeemably, in due and 
competent form, acts, inſtruments, and docu- 
ments thereupon to take, and generally eve!) 
other thing in the premiſes to do which | could 
have done myſelf, or which to the office of po- 


curate 
fying 
procu 
in the 
bove « 
the ir 
OBLIG 
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foreſa1 
cumbr 
at all 
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curatory in ſuch caſes is known to belong, rati- 
ſying hereby and confirming whatever my ſaid 
procurators ſhall lawfully do, or cauſe to be done 
in the premiſes; WHICH LANDS and others a- 
dove diſponed, with this diſpoſition thereto, and 
me infeftments to follow hereon, I BVD and 
0BLIGE me and my heirs, executors and ſuc- 
Teeſſors, 70 WARRANT to the ſaid B. and his 
oreſaids, to be free from all burdens and en- 
cumbrances, and grounds of eviction whatever, 
at all hands and againſt all mortal: Avp 7 


Ole 


relieve the ſaid B., and his foreſaids, of the ceſs 
due from the ſaid lands on or before the 25th 
March , and of the feu duties, miniſter's 
ſipend, ſchoolmaſter's ſalary, and other public 
nd parochial burdens exigible from the ſaid 
ſubjects at and preceding the ſaid term of 
Whitſunday , the ſaid B. and his fore- 
ads freeing and relieving me and my foreſaids 
of the ſame thereafter in all time coming: 
ND FURTHER, I hereby MAKE and CONSTI- 
uz the ſaid B., and his foreſaids, my ceſ- 
ſoners and aſſignees vor ONLY Ix and T0 the 
hole writs and evidents, titles and ſecurities of 


ocu- 
rery be faid lands granted in favours of me, my au- 
old ors and predeceſſors, and the whole clauſes 


herein contained, with all that has followed or 
3 


41% BIND me and my foreſaids, to free and 
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may be competent to follow thereon; 3 
50 IN and 70 the rents and profits of the ſai 
lands from and after the ſaid term of Whitſun 
day laſt, which is hereby declared to be the tern 
of his entry to the ſaid ſubjects, and in all ting 
coming, SURROGATING hereby and soBSTTTUr 
ro the ſaid B., and his foreſaids, in my full tigh 
and place of the premiſes for ever; hc 
SIGNATION abovewritten I B1ND and oB! 
myſelf and my foreſaids to WARRANT as fol 
lows, viz. in ſo far as concerns the writs ant 
evidents, at all hands and againſt all mortal, and 
in ſo far as concerns the rents from my ont 
proper facts and deeds only: AD I have hers 
with delivered up to the ſaid B. the title deeds 

the ſaid ſubjects, conform to an inventory thereof 
ſubſcribed of this date, as relative hereto: 4 
CONSENT to the REGISTRATION hereof in tit 
books of Council and Seſſion, or other judge 
books competent, therein to remain for preſet 
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vation, and that all neceſſary execution may pi ace 
on a decree to be interponed hereto in comma the dee 
form; "me for that purpoſe I CONSTITUTE the ſitu 

MY PROCURATOMErantin 
&c.: AND FURTHER, I hereby BESIRE and He; 2 
IRE you jou de dee 
ly and ſeverally my bailies in that part ber '- 1 
ſpecially eons717uTED, that on fight hereof OR": le 
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paſs to the ground of the ſaid lands! and there 


heritable ſtate and ſaſine, real, actual and corpo- 
ral poſſeſſion, of 4. and WHOLE the ſaid lands 
and others, contained in the diſpoſitive clauſe 
thereof, lying and deſcribed as aforeſaid, av 
$7147 by delivering to the ſaid B., or to his fore- 
aids, or to his or their certain attorney or attor- 
neys in his or their names, bearers hereof, of 
earth and ſtone of the ground of the ſaid lands, 
and all other ſymbols uſual and neceſſary; and 

this in nowiſe ye leave undone, FHICH to Do J 
Wcommit to you jointly and ſeverally my full 
power, by this my precept of ſaſine directed to 
you for that effect. Iv WITNESS WHEREOFP, &c. 


The form of the diſpoſition to a purchaſer, 
which I have laid before you, 1s of the ſimpleſt 
Wind; and, in explaining the changes that take 

lace on this deed, I ſhall follow the order of 
the deed itſelf; and mark out thoſe ariſing from 


the ſituation of the parties; from the cauſe of 
170186ranting ; with the other changes on the narra- 
d e; and fo on through the other clauſes of 
join de deed. | 
cre '- Nanzeriyy, &c. In the firſt place, then, 
eof fe ſeller is deſigned heritable proprietor, and in 


T 2 


pive and deliver to the ſaid B., or his foreſaids, 
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the example which I have given, the ſellet way 
inteft in the ſubject, and was therefore entitl 
to be deſigned ** heritable -proprietor.” But] 
{hall ſuppoſe the granter to have been the herf 
of the perſon laſt infeft; in place of calling hin 
heritable proprietor, you would deſign him y 
heir of ſuch a perſon who was heritable propri- 
etor; and as, in that caſe, he could have no right 
to give a warrant of infeftment, it becomes ne. 
ceſſary that he ſhould make up titles, in orde 
that they may accrue to his diſponee ; and the 
power of completing theſe titles muſt be placed 
in the hands of the diſponee. All this is a: 
tained by the following form. 


ompl: 
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I. Difpeſetion where the Diſponer has not con. 
pleted his Titles. 


r. © I R., eldeſt ſon and apparent heir of the 
deceaſed A., late merchant in Edinburgh, her 
table proprietor of the lands and others after dit 
poned, L CONSIDERATION (the deed goes on 
common form, until you come to the obligation 
to infeft, which is thus expreſſed): Iv wid 
1.4NDs 1 BIND and OBLIGE me to procure n- 
ſelf, on my own expence, duly and lawfully fer: 
ed and retoured heir to my ſaid father, and in 
feft and ſeiſed in the ſaid lands in due and con- 
petent form; and being thus veſted in tis 
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may gmplete feudal right of the faid ſubjects, J , 
le TER BTIVD myſelf, my heirs and ſucceſ- f 
ers, to infeft and ſeiſe the ſaid B. and his | 
er breſaids therein, upon their own expences, 


nd that by two ſeveral infeftments and man- 
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ners of holding, &c.; 4vD for the purpoſe of 
pri- xpeding my ſaid fervice, and obtaining me in- il 
ont ft in the ſaid ſubjects, and for completing the 1 
ne- id infeftment in favour of the ſaid B. by re- 38 
rde gnation, / HEREBY MAKE and CONSTITUTE | | 
the Jointly and 9 
aced everally to be my lawful and irrevocable pro- ; "| 
„tors, with full power to them to purchaſe 1 
rieves, and to obtain me ſerved heir to my ſaid b ] 
ather, to retour the ſaid ſervice, and thereupon 1 
em o raiſe precepts, and obtain me infeft in the ſaid i 
ands ; and to take every other neceſſary ſtep 0 
fehr veſting in my perſon, by infeftment, the com- 1 
bert te feudal right of the lands and others above 1 
i i poned: 19D rurRTaHER, with power to com- 1 
n ear before my lawful ſuperiors of the lands and 1 
anon chers above diſponed, or their commiſſioners in lf 
Ack lei names, having power to receive reſigna- ö 1 
0/25, and thereupon to grant new infeftments, 1" 
fen 74223 purely and ſimply, by ſtaff and bat- | 1 
dun, as uſe is, for me and in my name to RE- i 
Y ey and SURRENDER ;” and fo on, in common HY ; 
* 4 
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um. The precept of ſaſine begins thus: 


5 - x - <2 > «A 
2 — 
2 — Wr — ur 
. oi OA oafgar* og = $5 

S - Gee 33 
— — = — 
— Eph A 


X 
— oo > 
D 


Of the Purchaſer*s Title, 


158 


* AnD FURTHER, as if | were already infeft aj 
ſeiſed in the ſaid ſubjects, then as now, and ng 
as then, I hereby DESIRE and REQUIRE you) 
W_ 24 


died poſſeſſed of an unexecuted procuratory aul 
precept, the diſponer will by a general ſervig 
carry right to thefe, and then in the diſpoſition 
he will, in place of inſerting a procuratory a 
precept, aſſign thoſe to which he has right. The 
fame form will be obſerved, ſhould the diſpone 
have acquired right to an unexecuted procurt 
tory and precept; and he will, in the diſpok: 
tion which he gives, inſert a conveyance d 
theſe warrants of infeftment, The deed will by 
in this form : 


2. The diſpoſition will contain an obligation 


to infeft the purchaſer by two ſeveral inieft 
ments and manners of holding, in commol 
form; but in place of a procuratory, the claul 
will end thus: Ap for that purpoſe I here 
by BIND and OBLIGE myſelf and my foreſaidstd 
MAKE, SUBSCRIBE and DELIVER to the ſaid 

and his foreſaids all neceſſary deeds 5 l 
LANDS and others, &c. (The clauſe of warri 
aice and obligation as to public burdens in con 
mon form.) AND FURTHER, I hereby N 
and cons717UTz the ſaid B. and his forelai 


4 


If the diſponer's anceſtor was not infeft, ul 


rocur: 
ave ri 
ather, 
hance 
nd pre 
n virti 
gnatic 
nd hit 
nay be 
bove C 
ke. ( 
ith th 
recep 
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be grar 
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py ceſſioners and aſſignees, vor ONLY IN 


"(i 
noof&nd 70 the whole writs and evidents, titles 
ou." Wn ſecurities of the ſaid lands, granted in 


our of me, my authors and predeceſſors, 
with all that has or may follow thereon, 4xD 
vichout prejudice to the ſaid generality, I and 
oa diſpoſition of the aid lands and others, of 
late the „ granted by | 

o me (or, granted by to my deceaſ- 


rocuratory and precept therein contained, I 


ather, dated „ and duly retoured to 
hancery”), with the procuratory of reſignation 
nd precept of ſaſine therein contained, THA 
n virtue thereof, and of the procuratory of re- 
nation or precept of ſaſine therein contained, 
nd hitherto unexecuted, the ſaid 

bay be infeft and ſeiſed in the whole ſubjects 
boye diſponed; Bur Als, IN and T0 the rents, 
ke, (The deed will go en in the common flyle, 
ith this difference only, that it will contain no 


recept of ſaſine.) 
2. Diſoofition granted by Huſband and Wijt. 


au Other changes will ariſe from the nature of 
e granter's intereſts in the ſubject ſold, as in 
a de caſe of huſband and wife. 1. When the 


father; to which, and to the unexecuted | 
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huſband has the principal intereſt, and the vi 
conſents for her right, legal or convention 
2. When the wife is the proprietor, and th 
huſband conſents for his intereſt, _ 

In the firſt of theſe caſes, where the huſban 


hen 
6 We 
ereſts 
ent, 1 


Int 
is proprietor, the wife may have a proviſion ſecm or, tl 
ed by ſettlement on the eſtate ; or ſhe may hay ight 
a right of terce at common law, which, ſhoui ne, o 
the purchaſer not be infeft during the liſein o con 
of the huſband, would give her a prefeni e ſho 
claim to a third part of the rents of the eſta il be 
Now, wherever the wife has an intereſt, as I. 7 
is conſidered to be under the curatory of helii:cntic 
huſband, ſhe muſt not only herſelf conſent ufMhritl c. 
give up the right which ſhe has, but her hu all 
band mult alſo conſent to the act. This is cod 
reaſon of expreſſing ſuch a deed in the fol + 
ing terms: [ ha) 

; | ecute 

J, A. merchant in Edinburgh, heritable p eed o 
prietor of the ſubjects aftermentioned, vim 
conſent of E. my ſpouſe, and I the ſaid E, nd m 
all right of liferent, conjunct fee, terce, or oui ed, i 
right or intereſt, legal or conventional, wi go 0 
I have or can have in the ſaid ſubjeds, wilhiWus th: 
conſent of my ſaid huſband, and we both wi eine 
mutual conſent, IV CONSIDERATION, Occ. H ecd, a 


SOLD,” &c. In the after clauſes of the de- 
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then the granters are mentioned, you will ſay, 
We the ſaid A. and E., for our reſpective in- 
ereſts in the ſaid 0e and with mutual con- 
ent, in manner fore ſaid. 1 | 

In the other caſe, where the wife is proprie- 
euer, the huſband has not only an immediate 
wht to the rents of the eſtate, but an eventual 
ne, of courteſy ; he therefore ought not only 
eim o conſent to the act of the wife, but regularly 
e ſhould convey in his own name. The deed 
vill be thus expreſſed: 

I. E. heritable proprietor of the ſubjects after- 


nt rith conſent of my huſband, and I the ſaid A., 
or all intereſt that I have in the ſaid ſubjects, 
N CONSIDERATION Of the ſum of es, 
VE SOLD, &c. 

[ have to remark, with FADE to. the deeds 
xecnted by huſband and wife, and which pro- 
ed on a narrative of other deeds, that it is 
uu emmon to put down their different intereſts 
nd mutual conſent, at the beginning of the 
eed, in the manner above expreſſed, and then 
0g0 on to the narrative; although it is obvi- 
us that the expreſſion of mutual conſent has 
othing to do with the conſiderations of the 
led, and ought to be directed to the diſpoſitive 
AE. | 


entioned, ſpouſe of A. merchant in Edinburgh, 
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clauſe. It would therefore be better to expreſ 
a deed of that kind in theſe terms: 

3. We, A. merchant in Edinburgh, and E, 
ſpouſes, cons1DERING, &c. (Here narrate al 
the deeds). AvD FURTHER, CONSIDERING, &. 
(Here ſtate the conſideration or cauſe of grant. 
ing). THEREFORE, I the ſaid A., with the 
conſent of the ſaid E. my ſpouſe, and I the ſaid 
E., for all right of liferent, conjunct fee, terce, 
or other right or intereſt, legal or conventional, if one tl 
which I have or may have in the ſaid lands, BMW years, 
with conſent of my ſaid huſband, and we both WW bailies 
with mutual conſent, have SOLD and DIsPON- in pr 
ED, &c. witne! 

In both of thefs caſes, that 1s, i the wite WW withir 
conſents to the huſband's deed, or where ſhe WM iuſha 
diſpoſes of her own eſtate with the conſent of Bi und 4. 
her huſband, a ratification becomes neceſſary, Wiſin the 
This ratification is a judicial act, expreſſive of Wh 1» - 
the wife's conſent when out of the preſence of Wi led 10 
her huſband, and under the protection of be di- 
judge; and it has the eſſect of depriving the ¶ gent. 
wife of all ground of reduction of the deed . Pupn | 
tified on the head of force or fear. The wile ver of 
appears in preſence of a judge, with a procut Her 
tor for the purchaſer, a notary public, and two eurato 
witneſſes. The ratification, which has been pre Uked , 
viouſly made out on the back of the principal N wtary 
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\ 


lifpoſition, is read over; and, under an oath 
(miniſtered by the judge, ſhe declares what is 
there ſtated to be true. The procurator takes 
inſtruments on this in the hands of the notary, 
and the ratification is ſigned by the wife, the 
notary public, the judge, and the two witneſſes, 
The ratification is in this form : 


4. Ar EDINBURGH, the third day of April 
one thouſand ſeven hundred and ninety-feven 
years, 1N PRESENCE of Z. Eſquire, one of the 
bailies of the city of Edinburgh, vp ASO 
in preſence of me notary public, and of the 
vitneſſes ſubſcribing, coMPEA4RED perſonally the 
within deſigned E., and in the abſence of her 
huſband, alſo within deſigned, ſhe RATITIED 
and 4PPROVED of the within written diſpoſition, 
in the whole heads, articles and clauſes thereof, 
1YD DECLARED, that ſhe was noways compel- 
kd nor ſeduced to concur in the ſame, BUT THAT 
he did ſo of her own free will, v gave her 
neat oath that ſhe never would quarrel nor im- 
pugn the ſame, directly or indirectly, any man- 
ner of way in all time to come, as ſhe ſhould 
anſwer to God: WHEREUPON | , AS pro- 
curator for the ſaid diſponee, within deſigned, 
aked and took inſtruments in the hands of me 
lotary public. Trg THINGS were ſo done, 
U 2 
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place, day, month and year foreſaid, befy: 


(HE 

and in preſence of and 1 
witneſſes to the nn ſpecially called and of t. 
quired, (Her 
EZ. F. witneſs. e E. {ND 
J. J. wwitneſs, Z. B. of the 
2 5 H. v. 2. tte pi 

Eo Pe vere 

3. Diſaſtiion by a Minor. a 

3. £-1//9/114911 4 mentl 

A diſpoſition may be granted by a mino tors t! 
with confent of his curators, but it will be op of C. 


to reduction on the head of minority and lefon. lt. B. 
Where a ſale of this kind is to be made, i eeptin 
ſhould be by public roup, and the right ought quo 
not only to mention the preciſe. price, but e Apo. 
application of the money: Thus, reviſte 

7. I, A. B., heritable proprietor of the landinplcr 
and others aftermentioned, cons1DERING th do 
the ſaid lands were expoſed to public voluntayMW»15-0: 


roup on the day of „in virtue d 

articles of roup ſigned by me, with conſent * 
of my curators after named, and that L. Mme 
having offered the ſum of L. „was prefer er the 


red as the higheſt offcrer at the ſaid roup, as te deed 
ſaid articles of roup and minutes of procedure 
thereon, all regiſtered together in the books > 
Couucil and Seſſion (office M. P.) the day Wit 
„in themſelves more fully bear: Axn Fu ome li 


foro 


U 
1 re: 


P; 


1n0! 
pen 
ſton, 
le, i 
ugh 


t the] 


ands 
that 
tary 
e df 
ent 
„ M. 
efer- 
the 
dure 
es > 
* of 
rob 


the price in manner foreſaid, and has now de- 


cepting and alive at the time are declared to be 
aa quorum, by the nomination contained in a 
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EE, CONSIDERING that, in terms of the ſaid ar- | 
ticles, the ſaid price was to be applied in paying | j 
or the following debts due by my father, viz. 
(Here the grounds of debt will be mentioned); | 


vb SEEING that the ſaid L. M. has, in implement 
of the obligation come under by him, applied 


— — 
- 2 24 2 

— : * _-— * — N 

e eee 


e 


ivered up to me the grounds of debt above- 
mentioned, diſcharged by the reſpective credi- 
tors therein; THEREFORE I, A. B., with conſent 
of C. D. and E., curators appointed to me by 
F, B. my father, the majority of whom ac- 


J- 


EM 
.. ̃ SEES ERIE we 


diſpoſition granted by my ſaid father, dated | 
reviſtered „ have $0LD and DISPONED, as, in 
implement of my part of the ſaid articles of roup, 
do hereby, with conſent foreſaid, SZ and 
MSPONE, &c. | 
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A pupil, or rather I ſhould ſay, tutors in 
wane of the pupil, cannot fell without a decree 
of the Court of Seſſion. The narrative of ſuch 
adeed will be ſeen in feu charters, No. 4 
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4. By Heirs Portioners. 


ln the caſe of heirs portioners, there will be 
lome little peculiarity in the form of the diſpo- 
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ſition. Theſe heirs have not each a diſtina er- 
right in the ſubject ; on the contrary, they hays me de 
a joint, or what is called a pro indiviſo, right o » 
in the lands to which they ſucceed. A diſpoſ. N ropri 
tion granted by heirs portioners will be thus ex. Th 
preſſed: | 
We, A. and B., daughters and heirs portionen iſcuted 
of the late „Eſq., heritable and pro in-Wiſvards 
diviſo proprietors of the lands and others after. tte al 
mentioned, IV CONSIDERATION (and ſo on), rom 
SELL, ALIENATE and DI1SPONE from us, our hein Wh 
and ſucceſſors, joint proprietors pro indiviſo df niſſive 
the ſubjects, to and in favour of the ſaid 
8&c. In cloſing the deſcription of the land, 5. I 
you add, With all right, title, intereſt, claim 
of right, property and poſſeſſion, which ve UA 
the ſaid A. and B., as heirs portioners of our tber 
e ſaid father, and joint proprietors pro indivj {iſſÞuillve 
of the ſubjects before diſponed, or either of Miſſ*red i 
“ as, our predeceſſors and authors, heirs and Mſn th 
* ſucceſſors, have, had, or can claim or pretend NMyabl 
6 thereto, 'in all time coming. JIN wc relt fro 
& LANDS we, as heirs portioners and joint pro- became 
„ prietors therein, pro indiviſo, BIND AND 0 artin 
„ 3L1GE ourſelves to infeft and ſeiſe, &c. Ani en to 
« for completing the ſaid infeftment by reſg «uſe, 
* nation, we, as heirs portioners and joint pro- , 
* prietors in the ſaid ſubjects, MAE and co. ons, 
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& ITU TE, & c. And in every other part of 


have Lie deed where the gran ers bind themſelves, 
igh you will ſay, We, as heirs portioners and joint 


proprietors pro indiviſo in the ſaid ſubjects. 

Theſe obſervations, in regard to the granters 
of the diſpoſition, will ſuffice, as the deeds exe- 
cuted by thoſe acting for creditors will be after- 
ards taken notice of. I therefore proceed to 


er. the alterations on the diſpoſition, * 
on), om other cauſes. | 
in I When the diſpoſition 6 king preceded by 


niſſives of ſale, it will be thus expreſſed: 


| 5. Diſpoſition proceeding on Miſſives of Sale, 
, A. B. heritable proprietor of the lands and 


miſſves of ſale of date the 3d March 1797, en- 
red into betwixt L. M. Eſq. and me, I fold to 
im the ſaid lands at the price of 5000l. Sterling, 
Payable at Martinmas next, and bearing inte- 
elt from the term of Whitſunday preceding, and 


pro- Perame thereby bound, againſt the ſaid term of 
„ irtinmas, to deliver to him a formal diſpoſi- 
And on to the ſaid ſubjects, with every neceſſary 


auſe, to be holden in manner herein after men- 
lined, as the ſaid miſſives containing other con- 
tions, as expreſſed in this deed, in themſelves 


2 
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ers after mentioned, CONSIDERING, that by 
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more fuily bear ; 4ND SEEING that the ſaid L. M. 
in implement of his part of the faid agreement ute 
has granted a bond with as cautioner fo lid! 
the ſaid fum of 5000l. Sterling, payable at the aids 
faid term of Martinmas, and bearing intereſ . 
from the term of Whitſunday next; THERFFoRy, be f 
in implement of my part of the ſaid agreement, th 
I HAVE SOLD and DISPONED, as I Do hereby S, 
ALIENATE and DISPONE, to and in favours d 
the ſaid L. M., his heirs and aſſignees whom- 
ſoever, heritably and irredecmably, &c. The ſuper 
amount of the feu duty, and of the public al] gern 
parochial burden, will be fixed by the miſſue nde f 
of ſale. When a diſpoſition proceeds on a mi. nds, 
nute of ſale, it will be expreſſed in this manner one h 


there 


from 
prece 
penal 


able o 


6. Difpoſition proceeding on a Minute of Cate, that i! 
exceec 


I, A. B., heritable proprietor of the lands and bib 
others aftermentioned, CONSIDERING, that byi Nes 
minute of ſale, of date the day of eerlin 
entered into betwixt L. M. Eſq. on the of ent | 
part, and me on the other, I SOLD and DTS n Fl 
to L. M., his heirs and aſſignees, heritably and fad ſu 


ee the lands and others underwrite. pay 


and BounD and OBLIGED myſelf, my heirs and mentic 
ſucceſſors, to grant and deliver to the ſaid L. M foreſal 
er his foreſaids, a valid and formal diſpoſſtiag TIER, 
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thereof in the terms of the preſent deed. Fox 
THICH CAUSES, and on the OTHER PART, the 
fid L. M. bound and obliged him and his fore- 
ids to grant and deliver a bond payable at 
Martinmas next, with a ſufficient cautioner, for 
the ſum of L. 8000l. Sterling, being the price 
of the ſaid lands, with the legal intereſt thereof 
tom and after the ſaid term of Whitſunday 


penalty in caſe of failzie. As Also, to pay the 
ſuperior the feu duty, in the proportion herein 


ands, according to the valued rent thereof, and 
one half of the ſtipend, teind, and vicarage pay- 
able out of my whole eſtate of . DECLARING, 
that if theſe public and parochial burdens ſhould 


at abatement of the ſaid price, effeiring to the 
excels, in the proportion that the price of $000l. 
tering bears to 31 51. 3s. 9d. Sterling, the free 
rent of the ſaid ſubjects. Ax, on the other 
land, if the ſaid burdens ſhould fall ſhort of the 
ad ſum of x51., the ſaid L. M. became bound 
o pay an additional price, at the rate before- 
Mentioned, as the ſaid minute of ſale, of date 
oreſeid, in itſelf more fully bears. AND FUR- 
"HER, CONSIDERING that the ſaid public and 


X 


preceding, and one fifth part mote of liquidate 


aftermentioned, and to pay the ceſs, road money 
and ſchoolmaſter's ſalary effeiring to the ſaid 


exceed 151, the ſaid L. M. ſhould be entitled to 
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parochial burdens, payable by the ſaid L. M 
in conſequence of the obligation on him and hi 
foreſaids herein after contained, will not amoun 
to the ſaid ſum of 151. Sterling, and that by: 
ſtate thereof made up, conſidered by us, and a. 
greed to be held as fixing this matter, it ap- 
pears that the ſhortcoming on theſe burdens, ac: 
cording to the rate proyided for by the abort 
minute of ſale, makes an addition of 10l. Ster. 
ling to the price of the ſaid lands, the price 
therefore hereby declared to be 8010l. Sterling port! 
AXD SEBING that the ſaid L. M. has, alongit AW C., 2 
with „as cautioner for him, in term germ 
of the obligation come under by him in the fetou 


ſaid minute of ſale, granted a bond to me for the Mi in a { 


faid ſum of 80101. Sterling, bearing interet tor) 
from and after the ſaid term of Whitſunday before 
next, and containing a fifth part more of liqui chanc 
date penalty in caſe of failzie : THEREFORE, i veß ff 
implement of my part of the ſaid minute of fale Ji ter 
I have so D, ALIENATED, and DISPONED, &c. Cone 
ED B., an 
A change will alſo be occaſioned from th the fai 
diſpoſition s having proceeded on articles 1 
roup. Of this I give the following inſtance, i 
which there is alſo a variation, ariſing from tl Geern 
ſituation of the parties. The proprietors Wet ands 
two heirs portioners ; one of them was fatuols pe | 
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ind a perſon was appointed as her curator, and 
from her ſituation a warrant of ſale became ne- 
ceſſary. The articles of roup are therefore in 
the name of the ſiſter who was in health, and 
of the curator for the ſiſter who was deranged, 
under authority of a warrant given by the Court 
of Seſſion, 


7. Diſpoſition or Articles of Roup. 


1. I, A. ſiſter- german, and one of the two heirs 
portioners ſerved and retoured to the deceaſed 


C., and I, L. curator ſerved to B., alſo ſiſter- 


german, and the other heir portioner ſerved and 
fetoured to the ſaid C., but who is preſently 
in a tate of fatuity, conform to letters of cu- 
tatory in my favour, of date „ expede 
before the ſheriff of „and retoured to 
chancery „ CONSIDERING, that in a pro- 
els for a warrant to ſell the lands and others 
alter diſponed, purſued before the Lords of 
Council and Seſſion, at the inſtance of the ſaid 
b., and of me the ſaid L., as her curator, againſt 
tle ſaid A. and the creditors of the ſaid C., the 
aid Lords, by their decree and warrant, dated 

„(Here inſert the preciſe words of the 
decerniture authoriſing the ſale.) Ab the ſaid 
ands and others hereby diſponed having, by 
"irtus of the foreſaid decree and warrant, and 

AA 


2 


— —— = m —— 
7 > "= 


* 


— — K = 2332 r = — SS 4 IS 1 — — es San Ras i "ol by * £ 
S-35 4 — — — b —— — — — ——— — — a E bi — h — 2X — at 
JJC ⅛˙ꝛã So" oO W FIAtCECINET ———— cw; \ „ 
r ̃ —˙ !:!'!'!.᷑ꝓ] . . m LED 
- — —— D —_ = = ——— 
8 F- 7 * 


2 . - 
x — — 4 FF: >-4 
— FFF 
— ——̃̃ 
1 — = « —_— 9 


— — 
Re = _ 


* 
Z —. . 
nnen . | 
: i, Vp EW 22 n DDr Eo = * — Ea. 8 : FOES, * r 
: PIE : - mm © ar > mn gs * r SS SERA ve r — — X r — N 
- > . p 4 — * - 1 * Z wo Za — > 2 £ 
by 9 rr 2 — R : "EN x.» * * - ——— 
$2.2 ones TS ELL rad bbb EEE ee ee e eee * 
9 : — — K > 1 5 : 5 — 


1 72 Of the Purchaſer's Title. 


in terms of previous advertiſements in the Edin aid at 
burgh newſpapers, been expoſed to ſale by pub. Wſondit 


lic roup on the day of „within haſer 
coffeehouſe in „by me the ſaid L., à Hutes 
commiſſioner for A., conform to commiſſion by Neither 
her in my favour, of date „and as cur- e 


tor for the ſaid B. in manner foreſaid, and that Mid M 
under certain conditions of ſale ſubſcribed by WW (uti 
me, of date . And the ſaid lands be- Wudge 
ing expoſed, agreeably to the ſaid conditions, at id A 


the upſet price of L. „ the ſame were pur:. 


chaſed by M., who was the higheſt offerer at He ter 
the outrunning of the ſand glaſs, and as ſuch Miſe fai 
was preferred to the ſaid purchaſe by the judge nd | 
of the roup, at the advanced price of L. oprie 
and by his enactment became bound (or, as it ened, 


commonly happens that a man of buſineſs ap- Miſe" us b 


pears for the purchaſer, when he is preferred he PI 
declares for whom the purchaſe is made; and HD 
by ſigning the enactment, binds the real put 
chaſer ; and in that caſe the articles will bea In t 
„The ſame were purchaſed by F., as highelt Wvuran: 
« offerer therefor at the outrunning of the ſand lich! 


« olaſs, at the advanced price of L. And de expr 


the ſaid F. having declared the ſaid purcha ! the 
to have been made for M., he by his aJ my f 
ment bound the faid M. to grant bond), 08 03:16 


grant bond for the ſaid price, in terms of 0 und { 
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in. ad articles, and to perform the whole other 
ab. nditions thereby incumbent on him as pur- 


haſer, as the ſaid articles of roup, and the mi- 

ates and procedure thereon, all regiſtered to- 

by ether in the books of Council and Seſſion 
. Ne day of more fully bear. Ap the 

hat id M. having accordingly granted bond, with 
by i ſufficient cautioner to the ſatisfaction of the 

be- dge of the roup, for payment to me the 

aid A, and B. my ſiſter, of the ſaid ſum of 

ur-. „with penalty and annualrents, at 

ue term and upon the conditions ſpecified in 

ache faid articles, THzRE-FORE, I the ſaid A., 

oe nd J the ſaid L. as curator for the ſaid B., 
oprietors of the lands and others hereby diſ- 

s it oned, in implement of the obligations incumbent 

ap- en us by the ſaid articles of roup, have $0zD and 
be PdO VD, as we hereby SELZE, ALIENATE and 

nd 2152005, &c. | 
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In the obligation to infeft, in the clauſe of 
ct M rarrandice, and in thoſe clauſes of the deed 
d chich infer an obligation on the ſeller, they will 
ue expreſſed in this manner: In WHICH LANDS 
ae! the ſaid A. Iv and opz1Ge myſelf and 
my foreſaids, and I the ſaid L. 31ND and 8 
*0BLIGZ the ſaid B. and her foreſaids, to infeft 1 
and ſeiſe;“ and ſo on. 1 
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In the caſe of articles of roup, when the {1 


| | 1 „ titles P 
jects are divided into lots, the title deeds xt 


d up 


commonly lodged with the purchaſer of Mh tl 

greater lot, who obliges himſelf to make then te fi 
furthcoming to the purchaſers of the othen les 

This obligation is commonly ſubjoined to u een d 

inventory made out in the following terms: ot 1ſt, 

: | - and ob 

2. InrExToRY of the progreſs of writs of thei. fan 

lands and eſtate of , holden of ad at 

lying within the pariſh of and ſherifccaſio 

Jom of „lately belonging to C., a entio 

expoſed to ſale, under authority of a H eides 

cree of the Court of Seſſion, by A. and Mid g. 

ſiſters of the ſaid C., now deceaſed, au nd ob 

heirs portioners duly ſerved and retourediſfonditi 

to him. vithin 

| 1 hich 

Here the articles will be enumerated, and lalWhly o 

of all the articles of roup ; and the clauſe wii urs 

be narrated (in deſcribing that article) whicWeſton 


relates to the keeping of the title deeds. Tik 
whole will be cloſed by the following doquet: 


n to r 
rengt 
etters 


The foregoing inventory, conſiſting of ther x 
articles, contains the whole title deeds of n 


lands and eſtate of , fold by public roup, in 


two ſeparate lots, of which Nos. are il Roe 
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les peculiar to lot 2d, and have been deliver- 
d up to M., the purchaſer of that lot, along 
ith the diſpoſition in his favour, granted by 
ge ſaid A. and L. Ab SEETIN that the ar- 
cles are common to both lots, and have 
een delivered up to me EZ., the purchaſer of 
ot 1ſt, Therefore I the ſaid Z. do hereby bind 
nd oblige me, my heirs and ſucceſſors, to make 
he ame furthcoming to the ſaid M., his heirs 
nd aſſignees whomſoever, upon all neceſſary 
ccafions, in terms of the articles of ſale above- 
entioned, and that under the penalty of L. 
efides performance; the ſaid M. and his fore- 
ids granting me, upon theſe occaſions, a receipt 
ind obligation to redeliver them in the ſame 
ondition in which they were received, and 
rithin a time proportioned to the occaſion for 
hich they may be wanted, under the like pe- 
aty of LL. AND WE CONSENT to the RE- 
$TRATION hereof in the books of Council and 
teflon, or other judges books competent, there- 
n to remain for preſervation, and to have the 
rength of a decree interponed thereto, that 
ters of horning on ſix days charge, and all 
ther neceſſary execution may paſs thereon, in 
am as elleirs; and thereto #/Z CONSTITUTE 
our procurators, &c. 


tif 7 
8: 3:77 56 WHEREOP, &c. 
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This deed will be extended on ſtamped pan Ire 
and be figned by the ſellers and 1 the pure! 
chaſers of lot rt. ified, 
| xprel 


8. W hen the Price is og a ö on L 4 m 
e In 


D 1/pofiti tion. | F 
| 1 


Tt may happen that the price, in place of H f 119! 
ing paid, is to remain on a bond, and this m fa 
either be mentioned, as in ſome of the ex ond 
ples IJ have given, or the narrative may ſtate i 
general, that in conſideration of a full price f liqu 
diſpoſition is granted; for in none of theſe cas xpreſs 
does the circumſtance of a bond having beets the 
granted conſtitute that bond a debt on the ſih en is 
ject. When a burden of this kind is to ber nfeftm 
ated, it muſt be done in the following manner. lte tr. 

| 1 nds, 

I, A., heritable proprietor of the lands an ifeftm, 
others after diſponed, IV CONSIDERATION Of i d, tha 
bond granted to me of this date by B., for Aeon ha 
ſum of L. as the price of the ſaid ſubjea" fad 
payable to me, my heirs or aſſignees, agall in th 
the term of and bearing intereſt from t0_p"*<ePt 
term of his entry to the ſaid ſubject, have, i e made 
der the expreſs burden herein contained, $0! and 
and DISPONED, &c. ALL and WHOLE, &c. vil under 
all right, title, intereſt, &c. BUT DECLARING A L. 

2 
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17s, as it is hereby expreſsly PRO ED and 
5501 RED, that the lands and others above ſpe- 
ned, are hereby diſponed with and under the 
preſs burden of the ſaid ſum of L. being the 
urchaſe money of the ſaid lands and eſtate, with 
ke intereſt of the ſaid ſum from and ſince the 
day of , and in time coming, and L. 

f liquidate expences if incurred, payable to me 
e faid A. and to my foreſaids, in terms of the 
ond above mentioned; AND WHICH SUM of 
. Intereſt falling due thereon, and L. 

f liquidate expences, ſhall be, and is hereby 
xpreſsly declared to be a REAL BURDEN affect- 
Ing the ſubjects before diſponed, and which bur- 
en is hereby appointed to be engroſſed in the 
nfeftments to follow hereon, and in all the fu- 
ure transferences and inveſtitures of the ſaid 
nds, under this expreſs condition, that thoſe 
ifeftments in which this burden ſhall be omit- 
xd, ſhall be void and null; Av FaHIca condi- 
on ſhall remain in force until the ſums due by 
de ſaid bonds ſhall be paid up. 

ln the procuratory of reſignation, and in the 
recept of ſaline, reſignation will be ordered to 
ee made, and infeftment to be given to the ſaid 
ou and his foreſaids: Bur 4zrA4rs with and 
under the burden of the ſaid principal ſum of 
ll. intereſt thereof from this date, and 


E 
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conditions above expreſſed; and ſometimg 


of other lands, but without intending to 
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SL g. of liquidate expences, if incurtei 


4 as ana; in the ſaid bond, and under th 


the man of buſineſs is ſo anxious that the wha 
condition is repeated in theſe clauſes in the 
terms in which it enters the diſpoſitive clauſe, 


9. It may happen, that in place of moneyq 
of ſecurities for a price, lands may have bee 
given in conſideration of a counter conveyancy 


an excambion, as in the following inſtance 
when a perſon having purchaſed an eſtate tua 
lay favourably for his ſuperior received a fig 
to his own ſuperiorities on giving up the pu 
chaſe. The narrative was thus expreſſed. 


I, A., ſuperior of the lands and others unde 


written, CONSIDERIRG that B. has relinquillegi liabl 
and made over to me the lands and eſtate oWcline 
| „ purchaſed by him from the truſeſ ut caſ 
nad. "Ya ſettlement executed by the late led on 
on condition of my relieving him of the pri 
thereof, and of my granting the diſpoſition wn 1. ©. 
derwritten : THEREFORE I have SOLD and d forefa 
FONED, as I hereby SELL, &c. to the 
O0Wn 
Gone | 


2. Clauſe of Warrandice. 

nl The variations on the narrative will ſuffi- 
iently explain that part of the deed ; the next 
auſe that I ſhall take notice of is the clauſe of 
rarrandice. The warrandice of this tranſaction, 


randice ; warrandice at all hands and againſt 
ll mortals; and this warrandice may either be 
aue acreaſed or diminiſhed at the will of the par- 
ies. | + | 
e The terms of the common clauſe of abſolute 
warrandice is that which is contained in the pre- 
ding form; but it may be raiſed by extending 
be warrandice to grounds of eviction poſterior to 


ſolute warrandice would not ſecure the pur- 
bafer ; or, on the other hand, the titles may 
ihe: liable to objection, and the ſeller may not 
ate M acline to hold out the title as a good one; in 
hat caſe, the warrandice will be from fact and 
led rey and will be thus e EN 


| 019 forclaids to VERA this preſent diſpoſition 
do the ſaid and his forefaids, from our 
own proper facts and deeds, done or to be 
done 15 us, or either of us, in prejudice here · 
P32 


independent of all agreement, is abſolute war- 


he ſale, againſt which the common clauſe of 
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« of.” Beſides theſe clauſes of watrandicy 
there is a real warrandice arifing from the con- 
veyance of other lands in ſecurity of the princi 
pal lands; but that renders changes neceſſa 
on other parts of the deed; and I have on th 
account, as well as from the connection which 
it has with the warrandice of excambion, given 
an inſtance of that ſpecies ob; n. 1 ts 
1 the common fo wy the: diſpoſition, the 
principal point to be attended to is the excep 
tions which it may be neceſſary to make fron 
this; clauſe: Thus, in the caſe of a feu, tha 
muſt be excepted; even leaſes are excepteſ 
but power is at the ſame time given to the pu 
chaſer to reduce the deeds, 11 they be reducible 
on any ground which will not involve the elle 
This addition to the clauſe CNT: is th 
nr! E f | 


ft: Enveptingy ee an the ee w_ I 
"i feu right, of date the day of 
granted by me in favour of : As all 
# the: whole.. current | leaſes affecting the fat 
* eſtate ; declaring, nevertheleſs, that it ſhall 
in the power of the ſaid B. and of his fon 
* ſaids, to quarrel or impugn the ſaid deeds, 
either of them, on any ground known in ln 


2 . 
A 
* 
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6 provided the ſame do not infer warrandice 
1 apainft me or my forefaids.” ram i Jann 


oy A en on to the Write ; and ud Rents 


In the fighting: to the: rents, it may. be 
ef thought proper, perhaps, to give a particular aſ- 
ſiznation to the leaſes, by ſuck a clauſe as this: 
4 Bur ALSO, IN and 70 the rents and profits 
of the ſaid lands, from and after the term 
kf „ which 1s hereby declared to be the 
id B.'s term of entry thereto, Av I and 20 
he current leaſes: on the ſaid eſtate, with the 
whole. clauſes and conditions thereof, and all 
that has or can follow thereupon, as the ſame 
ae herein particularly deſcribed, viz., a leaſe 
granted by me to , of the farm of 
being part of the lands hereby conveyed ; which 
laſe is dated the day of 


the ſaid B. and his foreſaids in my full right and 
place of the premiſſes for ever, with full power 
to him or them to uſe all diligence competent 


on the ſaid leaſes, either in my name or in his 
own,” | 


There is another caſe that may require ſtill 


: Alſo a leaſe 
granted, &c. SURROGATING and SUBSTITUTING | 


a addition to this clauſe : for, in order to en- 
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ſary for this purpoſe ; the expence of the ſaid 


182 Of the Purchaſers Title. 


able a purchaſer, - previous to his taking infch. 
ment, to remove a tenant who has no leaſe, thi 
addition may be proper, 

2. © AND FURTHER, I hereby empower thy 
ſaid B. and his foreſaids, to purſue and folloy 
out, in my name, all actions of removing again 
the tenants and poſſeſſors of the ſaid lands; an 
having obtained decrees in the ſaid actions d 
removing, I hereby further empower them to 
uſe all neceſſary diligence in my name, fo 
carrying the ſame into full effect: ADI 08119 
me to give whatever further aid may be neceſ 


III. 


1 

Th 
is not 
the p! 
entit]! 
ſuperi 
held 1 
be ſai 
tained 
Ediſpol 
indeec 
tefore 
concli 
to ſect 
ng hi 
the ſe; 
ford 
bo ſtri 


actions and diligence being mats * the ſal 
B. and his 3 0 


Theſe obſervations ON de the thang 
that will occur in the form of the diſpoſition to 
a purchaſer ;: and I am now to ſhow you il 
what manner the title of the purchaſer is cons 
pleted, ſo as not only to ſecure him in the pi 
perty of the eſtate, but to fulfil the intention d 
the deed, by placing him in the rnb * 
the ſeller formerly held, 
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II. Or COMPLEYING THE PURCHASER'S TITLE. 


1, Where the Rind bold of a Subject Sußerior. 


The object of the diſpoſition to a purchaſer 
i; not to create a ſubaltern right, but to bring 


entitling him to hold the ſubject of the ſeller's 
ſuperior, in the ſame way that the ſeller himſelf 
held it. The purchaſer's title, therefore, cannot 


tained, In practice, infeftment is taken on the 
Idipoſition immediately on its being executed; 
indeed, regularly, infeftment ought to be taken 
tefore the price be paid, and the tranſaction 
concluded. For the intention of the records is 
to ſecure the purchaſer ; and it is only by ſee- 
Ing his right on record, and by bringing down 
te ſearch to that period, that the records can 
ord him ſecurity. If, therefore, parties were to 


uted by the ſeller, infeftment taken upon it, 
and theſe deeds retained by the ſeller until the 
Price be paid by the purchaſer. 

[ muſt therefore conſider the infeftment on 
te diſpoſition in the i place, afterwards lay- 


the purchaſer into the preciſe place of the ſeller, 


be ſaid to be completed, until this has been at- 


go ſtrictly to work, the diſpoſition ſhould be exe- 


Ing before you the Means which the law has 
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afforded to the purchaſer for forcing an entry nd! 
from the ſuperior. ae A., f 
| | NATE 

1. Or THE Sa51ws. | aid 1 

herita 


1. 5 of Suh, ine on the Di ifpoſiti, tion 2 
Y 1 Ur, chaſer « | ve c. 


In THE NAME or Gor, AMEN. BE 1T xxo nght, 
TO ALL MEN by this preſent public inſtrument WMpoſc!! 
that upon the day of „in the year ofthe {ai 
our Lord , and in the reign of our Sore iſſanyw: 
reign Lord George the Third, by the grace i Mer to : 
God, King of Great Britain, France and lr-ſCilpoli 
land, Defender of the Faith, the year, . ne, 

PRESENCE of me notary public and witneſſes fub-laule « 
ſcribing, 4?PEARED perſonally „ as p rits a 
curator for and in name and behalf of B., who f the i 
power of procuratory was ſufficiently known i Mentio 
me the ſaid notary public, AND PAE wi kuſes, 
us and , bailie in that part ſpecially cu entain 
ſtituted, by virtue of the precept of ſaſine aurney 
inſerted, to the grounds of the lands and othaſ im to 
aftermentioned, reſpectively and ſucceſlivel ailiary 
HAVING and HOLDING in his hands the prindyſ4ne tc 
pal diſpoſition, of the date underwritten, c terme 
taining the precept of ſaſine after inſerted, ma anc t 
and granted by A., heritable proprietor of ad bail 
lands and others therein and after deſcribed, id 

2 
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and in favour of the ſaid B., HERBA the ſaid. 
A, for the cauſes therein ſpecified, o, ALA. A 
v4reD and DISPONED, to and in favour of the it 
Gid B., and his heirs and aſſignees whomſoever, | 
heritably and irredeemably, 4zz and WHOLE. 9 
(Here the lands will be deſcribed as in the diſpaſi- 3 
tive clauſe of the diſpoſition), together with all * 
night, title, intereſt, claim of right, property and 9 
poſſeſſion, as well petitory as poſſeſſory, which i. 
the ſaid A., his predeceſſors or authors, had or 
anyways might have, claim, or pretend thereto, 
Wor to any part or portion thereof, as the ſaid 
lilpoſition, containing an obligation to infeft, 
4 me, vel de me, procuratory of reſignation, 
ſablauſe of abſolute warrandice, aſſignation to the 
vrits and Evidents, and rents, mails and duties 
doe r the foreſaid lands, the precept of ſaline above 
n rentioned and after inſerted, with ſundry other 
wilauſes, more fully bears. WHICH DISPOSITION, 
containing the ſaid precept of ſaſine, the ſaid at- 
orney preſented to the ſaid bailie, and deſired 
im to proceed to the execution of the office of 
aliary thereby committed to him, by giving 
ind ne to the ſaid B. of the ſaid lands and others, 
co terms of the ſaid -difpofition and precept of 
ane therein contained - WHICH DESIRE the 
ad bailie hnding to be reaſonable, he received 
& laid diſpoſition into his hands, and deliver- 
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ed the ſame to me notary public ſubſcribing, to 
be read and publiſhed to the witneſles and other, 
preſent, rarcn I D1D, and of which preceyt 
therein contained the tenor follows (Here the 
precept of ſaſine and teſting clauſe are verbatim 
copied into the ſaſine, with the ſubſcriptions of 
the granter and witneſſes): AFTER RE4ping 
and PUBLISHING of which diſpoſition and pre. WWinftr 
cept of ſaſine therein contained and above in- tion 
ſerted, the faid bailie, by virtue thereof, and of L, 
the office of bailiary thereby committed to him, ¶ ſubje 
GAVE and DELIVERED to the ſaid B. heritable MMnarra 
ſtate and ſaſine, actual, real, and corporal pole. E. 
ſion, of ALT and YHOLZ the lands and others dpa 
above mentioned, lying and deſcribed in manner ¶ inin 
foreſaid, and that by delivery to the ſaid proci-·¶ and g 
rator of earth and ſtone of the ground of th de la 
ſaid lands, and of all other uſual and neceſſary e anc 
ſymbols, after the form and tenor of the fu fd. 
diſpoſition and precept of ſaſine above inſerted, comin 
therein contained, in all points. MHER Zu- ic pr 
and upon ALL and SUNDRY the premiſes, the i con 
ſaid procurator aſked and took inſtruments i ved, 
the hands of me notary public ſubſcribig nd 71 
THESE THINGS were ſo done on the grounds Agne. 
the ſaid lands, reſpectively and ſucceſſively, be de lar 
twixt the hours of and of the day, moni drs, 
year of God, and of the King's reign reſpectie l= 


ly _ abovewritten, before and in 2 of 
and „witneſſes to the premiſſes 
peilly called and requares; and hereto with 


me ſubſcribing. 


2. Alterations on the Form of the Saſine. 


The alterations which take place upon the 
inſtrument of ſaſine, following on the diſpoſi- 
tion to a purchaſer, ſhall be thortly ſtated. 


d of 1. Where the price is made a burden on the 
him, ſubje& (ſee p. 176.), the diſpoſition will be thus 
table WM narrated in the ſaſine: 

fel. H417:v0 and H0LDING in his hands the prin- 


cipal diſpoſition, of the date underwritten, con- 


nner taining the precept of ſaſine after inſerted, made 
-ocu-WYnd granted by A., Eſq., heritable proprietor of 
the che lands and others therein and after deſcribed, 
(ary to and in favours of the ſaid B.; whereby the 
fad aid A., in conſideration of the ſaid B.'s be- 


tel coming bound to pay him the ſum of „ as 
oe price of the ſubjects therein contained, and 
, ten conſideration of the real ſecurity thereby re- 
ts U erred, soz D, ALIENATED, and DISPONED, TO 
bing nd 17 favours of the ſaid B., his heirs and 
ds elgnees whomſoever, 4LL and EE (Here 
„be le lands are deſcribed) : Bur DECLARING AI- 
on” rs, as it is thereby expreſsly PRO E and 
e rap, that the lands and others above de- 
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ſcribed are diſponed under the expreſs burden 
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fud 
of the ſaid sv3r or — STERLING, being the iſ fo © 
price agreed to be paid by the ſaid B., win MM c47: 
INTEREST thereof from the term of ße. WH inc, 
ing the term of the ſaid B.'s entry to the fad the f 
ſubjects, with a fifth part of the ſaid principd iſ cthc: 


ſum of PENA LTT, as contained in a bond mant 


ä granted by the ſaid B. to the ſaid A., of the dats Ways 


of the ſaid diſpoſition ; UNDER WHICH Cond» WW inter: 
To the ſaid right is DECLARED to be granted, and a 
and to be accepted of by the faid B., and co 
not otherwiſe : AvD heck principal ſum df x pre 

, intereſt to fall due thereon, and a fifth pu be re 
more of penalty, as contained in the ſaid bond 
is thereby declared to be a real burden affeQiny 
the ſaid lands and others above diſponed, andy 3. 
thereby appointed to be engroſſed as a burde an 
on the infeftments to follow thereon, and inal To! 
the future tranſmiſſions and inveſtitures thereo,ſ comme 
and that until complete payment be made af contal 
the ſaid ſums, in terms of the ſaid: bond, as t purch. 
faid diſpoſition, containing an obligation to i Propri 


feft a me, vel de me, procuratory of reſignation gy ue xe. 


clauſe of abſolute warrandice, aſſignation to tit tore, f 
writs and to the rents of the ſaid lands, precy ©09m: 


of ſaſine above mentioned. and herein after il 7 
ſerted, with ſundry other clauſes, more fully Poutio 


bears: Mhren DISPOSITION, containing e ming 
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ſud precept of ſaſine, the ſaid attorney (and 
{> on in common form, till you come to), 
% and DELIVERED heritable ſtate and ſa- 
ne, actual, real, and corporal poſſeſſion to 
the ſaid B., of ALL and wHoLEz the lands and 
ithers abovementioned, lying and deſcribed in 
manner foreſaid; BUT UNDER the BURDEN al- 
ways of the ſaid ſum of L. of principal, 
intereſt due thereon from the ſaid term of . 
and a fifth part more of penalty, if incurred, all 
13 contained in the ſaid bond; UNDER WHICH 
expreſs burden this infeftment is given and to 
be received by the ſaid B., and not otherwiſe, 
4 THAT by delivery, &c. | 


2. When the diſponee has right by afſignation 
to an unexecuted precept of ſaſine. 

Lou proceed in the common form till you 
come to narrate the warrants. The diſpoſition 
containing the precept is not a diſpoſition to the 
purchaſer, but it has been granted by a former 
proprietor to the ſeller, who has aſſigned the 
unexecuted precept to the purchaſer ; you there- 
fore, firſt of all, narrate this diſpoſition in the 
common way: Thus, 

* Haring and HOLDING in his hands a diſ- 
polition, of the date aftermentioned, and con- 
hining the precept of ſaſine after inſerted, made 
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by, for the cauſes therein ſpecified, he soll, 


of the ſaid B., his heirs and aſſignees whom. 


and granted by L. to A., whereby the ſaid 4 
SOLD, ALIENATED, and DISPONED (and ſo dn 
in common form; and after narrating this di. 
poſition, you narrate the diſpoſition contain, 
ing the aſſignation in favour of the purchaſer, 
who is to be infeft in this way): Ap 410 
HAVING and HOLDING in his hands a difpoſs 
tion, of date the day of „ mak 
and granted by the ſaid A. to the ſaid B., where 


in th 
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ALIENATED, and DISPONED, to and in favour 


ſoever, heritably and irredeemably, 411 and 
WHOLE the lands and others particularly aboꝶ 
deſcribed, with all right, title, intereſt, claim d 
right, property and poſſeſſion, petitory or pok 
ſeſſory, which the ſaid A. or his predeceſſon 
or authors, heirs or ſucceſſors, had, have, « 


may claim or pretend thereto in all time comb 
ing, as the ſaid diſpoſition, containing an oblvMiſfons, 

gation to infeft a me, vel de me, clauſe of abſ e the 
lute warrandice, affignation to the writs and enfterein 
dents, and in particular to the diſpoſition abo d di 
mentioned, and to the precept of ſafine thereu ey whi 
contained, and hitherto unexecuted, with alli prec 
uſual and neceſſary clauſes, in itſelf more ful be ſal 
bears: Which diſpoſition above mentioned, be 
favour of the ſaid A., and containing th hereby 
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in the precept of ſaſine, with the diſpoſition laſt 
zbove mentioned, the ſaid attorney preſented to 
the laid bailie, and deſired him to proceed to 
he execution of the office of bailiary committed 
to him by the ſaid precept of ſaſine, by giving 
ſaline to the ſaid B. of the ſaid lands and others, 
Ia terms of the ſaid precept of ſaſine, to which 
he ſaid B. has right, in manner foreſaid : 
nich DESIRE the ſaid bailie finding to be rea- 
ſonable, he received the ſaid two diſpoſitions 
into his hands, and delivered both of them to 
me notary public ſubſcribing, to be read and 


a(Wpabliſhed to the witneſſes and others preſent, 
bor rich I did, and of which precept contained in 
m abe diſpoſition firſt above mentioned, the tenor 


follows, in theſe words (Here copy in the pre- 
Kept of ſaſine, teſting clauſe, and the ſubſerip- 
ions of the granter and witneſſes): AFTER 
FADING and PUBLISHING of which diſpoſi- 
ons, viz. of the diſpoſition by the ſaid L. 
0 the ſaid A., with the precept of ſaſine 
herein contained and above inſerted, and of the 
ad diſpoſition by the ſaid A. to the ſaid B., 
which he conveys to him the ſaid unexecut- 


be ſaid diſpoſition and precept of ſaſine firſt 
Ibove mentioned, and of the office of bailiary 
iercby committed to him, C and DEL1IVER- 


d precept of ſaſine, the ſaid bailie, by virtue of 
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. WHOLE,” &c. (The remaining part of the in 
ſtrument is in common form.) 


proprietor of an eſtate, poſſeſſed of an unexe. 


remains an effectual warrant for a ſaſine. In 


ſervid 
tion. 
ſition 


exam 


Ep to the ſaid B. heritable ſtate and ſaſine, 
actual, real, and corporal Poſſeſſion, of ALL and 


As 
the R. 
as nea 
lather, 
and d 
here 
foreſai, 
ſtill un 
ontair 
more f 
lad pr 


the ſaic 


3. Where the diſponee has right to an un. 
executed precept of ſaſine, including other ſub. 
jects beſides thoſe conveyed to him, 

In this caſe there is nothing to prevent the 


cuted precept, when he ſells part of the eſtate, 
from conveying to the purchaſer the unexecutel 
precept to the extent of his purchaſe ; and the 
purchaſer taking infeftment on the precept doe 
not exhauſt it,.in ſo far as it relates to the other 
parts of the eſtate ; for, with regard to theſe, i 


the diſpoſition, the conveyance to the precept e, Ir 
will be reſtricted by theſe words: To the ei. 
tent of the ſubjects hereby ſold ;” and tie 
changes on the preceding form, by referring tl 
this reſtriction, muſt be very obvious. 


4. Where the perſon infeft has acquired 
right to the precept by a general ſervice. 

Where a purchaſer dies uninfeft, his heir, bf 
a general ſervice, will carry right to the une 
cuted precept of ſaſine, and, in virtue of hy 


5 


ne, 
and 


examples, you proceed thus : 


Fg 


the 2Z70UR of the general ſervice of the ſaid 
5 neareſt and lawful heir to the ſaid , his 


thereby the ſaid has acquired right to the 


Jud precept of ſaſine therein contained, 4 
the ſaid RETOUR, the ſaid attorney preſented, 
Xc., in the form of No. 3. 


3. Remarks on the Effectt of the Safine. 


The infeftment being thus taken on the diſ- 
olition, the purchaſer is ſecured againſt the acts 
ind-deeds of the ſeller, at the ſame time that 
has it in his power to render his right 'a pu- 
lie one, holding of the ſeller's ſuperior. This 
let is ſo fixed in modern practice, that the 
Innciple of it is overlooked, and almoſt forgot- 
Aa 
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ſervice, may be infeft on his anceſtor's diſpoſi- 
tion. In this eaſe, after narrating the diſpo- 
Gtion in the ſame manner as in the preceding | 


tr ALSO, HAVING and HOLDING in his hands 


father, expede before the , dated the A: 
and duly retoured in his Majeſty's chancery, 


forefaid- diſpoſition, and to the precept of ſaline 
ſtill unexecuted, and whole other clauſes therein 
ontained, as the retour of the ſaid ſervice in itſelf 
more fully bears; E,] DISPOSTION, with the 


3 Pc ˙ EE HE ED 
act. e r 1 = "== * 2 — 


== a 
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the ſubjects in the hands of the ſuperior, for 


that we may ſee fully the effects of ſuch rigits 


ten. A vaſlal may either conſtitute a baſe right, Ha 
to be held of himſelf, or he may convey the mM 
lands to be holden of his ſuperior; and or , A 
common diſpoſition binds: the ſeller to do both: . 
He is taken bound to infeft the purchaſer, to . 
be held of himſelf blench, or to be held of iſe 
his ſuperior, in the ſame way, and for pay. t 
ment of the ſame duties and caſualties, that he Pe 
himſelf holds the ſubject. To carry this obli.| RN 
gation" regularly into execution, the ſeller ought, "mr 
according to the genuine principles of feus, to * 
give a precept of ſaſine for infefting the pus . 
chaſer to be holden of the ſeller; and, in order . 
to complete the public holding, he ought to 


dent! 
grant a procuratory of reſignation for reſigning 3 


creat! 
medi. 
there 


new infeftments by the ſuperior to the purchs 
fer; and he ought allo, in order to give the put- 
chaſer the option of a public right by confirms: M 
tion, to grant another precept of ſaſine for in. UM 
fefting the pur chaſer to be holden of the eller) The 
ſuperior, This was the ancient form, as I hav. 12 1 
already explained to you in the hiſtory of the 
diſpoſition; and, that we may diſtinguiſh we de 
perly betwixt the ancient and modern prac, len 
I ſhall ſuppoſe infeftment to have been take media 
on precepts of ſaſine ſuch as I have deſcribed, ſlon 


than 1 
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Had ſaſine been taken on the Grſt of theſe pre- 
cepts, granted for the expreſs purpoſe of infeft- 
| ing the purchaſer to be holden of the ſeller, 
then the ſaſine muſt have been reſtricted to 
that ſole effect. —it could have created only a 
baſe right, holden of the ſeller bleach, in terms 
of the diſpoſition. It would thus have carried 
to the purchaſer the property of the ſubjects, it 
would have ſecured him againſt the acts and 
deeds of the ſeller, in ſo far as that baſe right 
extended ; but it could have gone no farther, 
and no act of the ſuperiors could have raiſed it 
into a public right, This laſt conſequence evi- 
dently follows. from the nature of the infeft- 
ment; it is given for the expreſs purpoſe of 
creating a baſe right holden of the ſeller as im- 
mediate ſuperior. The ſeller's ſuperior has 
therefore no title to alter that right, and to take 
from his own vaſſal (the ſeller) this ſubvaſſal- 
age which he has thought proper to. conſtitute. 
The confirmation by the ſcller's ſuperior of this 
baſe right would therefore have no other effect 
dhan to deprive himſelf of the non-entry du- 
ties and caſualties which otherwiſe would have 
allen by the death or delinquency of his im- 
mediate vaſſal, the ſeller. All this naturally 
lows from the terms of the rights. 

A a 2 
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I am next to ſuppoſe, that, in place of tk. 
ing infeftment on this precept of ſaſine, grant 


Warrant for giving infefrment to be holden «f 
the ſeller's ſuperior ; but what authority ha 
the ſeller to give that warrant ? He has evi. 


ing on this. precept has originally no effect what- 
ever; it literally carries nothing, and it is only 
by the confirmation of the ſuperior that it i 
raiſed into exiſtence. . His confirmation give 


authority to the warrant of his vaſſal; and, be- 


as if the infeftment had flowed originally fron 


but carries no right to the ſuperiority. Tit 


perty or ſuperiority, until it has been confirmed 


took 11 
aryl! 
hut th 
ſuperi 
advan 
his f11 
old, th 
be ho 
holder 
there 1 
ing, 0! 


ed for infefting the purchaſer, to be holden d 
the ſeller, the purchaſer takes infeftment on the 
other precept, given for infefting him, to be 
holden of the ſeller's ſuperior. What righ 
would the purchaſer have acquired by that in. 
feftment ? Now, this precept is, no doubt, x 


dently none; therefore, the infeftment follow. Weivcn 
moder 
lafine 
does tl 
leftmei 
ence 
teftme! 
he pu 
with tl! 
he ent. 
lon c! 
Inferre 
ublic 

accord! 
Cate of 
duced 

ons o 


ing thus ſanctioned, it comes to be confidere 


the ſuperior's authority, and ſo carries a rigit 

to the ſubject holden of this ſuperior. 
Such is the. nature of theſe two rights. The 

one gives an immediate title to the property, 


other carries no right whatever, either to p!\- 


by the ſeller's ſuperior, after which it carriesa rig 
to both eſtates ; and therefore of old purchafen 
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ook infeftments on both precepts, by that means 
urying the property at the ſame time that they 
hut themſelves in a ſituation to ſettle with their 
ſuperiors. Modern practice has united thele 
advantages in one ſaſine; and it is attained in 
his imple manner : In place of ſaying, as of 
old, that infeftment is given to the purchaſer, to 
de holden of the mediate ſuperior; or to be 
holden of the ſeller, the immediate ſuperior; 
there is no notice whatever taken of the hold- 
ing, or of the purpoſe for which the ſaſine is 
viven (as you will obſerve in the precept of the 
modern diſpoſition), it is left perfectly general; 
aline is ſimply ordered to be. given. Neither 
les the inſtrument of ſaſine tie down the in- 
fitment to the one kind or to the other; and 
ence it has come to be received as a baſe in- 
feftment, carrying the property of the lands to 
he purchaſer as long as he remains unentered 
with the ſuperior; and, from the moment that 
le enters with the ſuperior, then the preſump- 
on changes, and from that circumſtance it is 
inferred, that the ſaſine was from the firſt a 
public one, confirmable by the ſuperior; and 
ccordingly the public right is drawn back to the 


ak. 


ant 


10d ate of the ſaſine. Such is the change intro- 
gt uced by expediency, ſanctioned by the deci- 
ers bons of the Court in the end of the laſt centu- 


3 


ry, and now firmly eſtabliſhed in modern pn 
tice. TR | 
This explains the nature of the purchaſe; 
right while it remains on the diſpoſition a 
ſaſine, the forms of which I have already lil 
hefore you. I now proceed to the means hy 
which this right may be rendered public; an 


2, 


, Of 
The 


there are two methods, the one by obtainig Palo 
the purchaſer's confirmation of the ſaſine fil a» 
ſires f 


lowing on the diſpoſition; the other, by reſign 


ing the lands in virtue of the procuratory d . 

reſignation in the diſpoſition, obtaining a cha T 4 

ter of reſignation from the ſuperior, and takin 2 
ent nites ; 


infeftment on it. Of theſe methods of ent 
with the ſuperior, the one may be called thy 
voluntary, and the other the legal entry; fin 


varran 
das no 


it is by reſignation only that the ſuperior can . 
forced to give an entry to the purchaſer, thoug 4 ; 
in practice, the voluntary entry is as often mace 35 
— : bis co! 
in the one way as in the other. Theſe mt IP 
thods I ſhall conſider ſeparately ; and, havin - : 


already laid before you the ſaſine on the diſc 


ſition, I ſhall firſt take the entry by confirm 
tion. | 


none 
Nt, an 
Stran 
Ore re 
ever) 

ve be 
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2. Or THE CHARTER OF CONFIRMATION. 


, Of the Hiſtory of the Charter of Confirmation. 


nalous nature; it depends upon the vaſſal's 
ifpoſition, upon the authority which he there 
ives for an infeftment to be holden of the ſu- 
erior, upon the infeftment following on this 
uthority, and upon the act of the ſuperior, by 
rhich he ſanctions the deed of his vaſlal, and 
nites and gives effect to the whole. Thus the 
farrant is originally given by the vaſſal, who 
Jas no authority to give ſuch a warrant, and it 
confirmed by the ſuperior, who, without the 
aſfal's reſignation, has as little right to grant 
ach a warrant ; ſo that, on feudal principles, 
lis confirmation ought to give no right to the 
urchaſer : All that can be ſaid for it is, that 


avi : ; 
iſe boſe who have any intereſt in the eſtate have, 
none way or another, expreſſed their con- 


IIIna⸗ 


Strange as all this muſt appear, it is ſtill the 
ore remarkable, when we recollect that, at 
every time when this anomalous right muſt 

"ave been introduced, we poſſeſſed in the re- 


The title by confirmation is of a very ano- 


at, and ſo clubbed out a right amongſt them. 
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ſignation a natural and complete form by which 


1 the purchaſer might regularly and on feudi * 
5 principles have held the lands of the ſuperior, or hi 
1 Theſe conſiderations have induced Mr. Roj of hi 
fi with great plauſibility, to attribute this fom veya 
j to the act of Robert I. ſt. 2. c. 25. The prex happs 
x proprietors both of this country and of BAH. Fo 
li land ſeem, in the beginning of the 14th ce the 
4 tury, to have felt great inconveniences from ti. .-. 
5 ſubiufudations or ſales made by their vaſluſſ« 1... 
[| In England, the ſtatute © quid emptores im. unc 
1 rum” enacts, that in future, vaſſals were to dil. it we 
1 | poſe of their feus, only, on condition that tie Tom 
if | ſhould make the purchaſer hold of the ſeller. alto 

ſuperior ; and, in that country, the effect of th: tl 

act has been to confirm the deed of the vaſſii Hlatute 

and to complete the right of the purchaſer, wih ll 6 

out the neceſſity of any act on the part of ion in 


ſuperior. The ſtatute itſelf has been held t 
confirm the right, and, from the moment d 
its enactment, there has been no new infud 
tions. Blackſtone ſays expreſsly, that all m 
nors are held to have exiſted prior to that p. 
red; ii; [i | | 
It was by the act of Robert I. that a ſimit 
regulation was introduced into our law; al 
it was not unnatural, when a ſale was md 
ſor the purchaſer, in obedience to this ach 


2. Of 


The 
dreſs 
onfirm 
Onfirm 
„ The 


Wood's * 
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vols, 
form 


have adopted the form of the charter a me, by 
which he conveyed the lands, to be holden, not 
or himſelf, in the old form of conveyance, but 
of his ſuperior. The writers on Engliſh con- 
veyancing ſhow us that this was preciſely what 
happened in conſequence. of their ſtatute “: 

% Formerly,” ſay they, the holding was of 
& the ſeller and his heirs, and not of the ſupe- 
rior; ſubſequent to the act, the holding has 

© been of the lord of the fee, by the ſervices 
„under which the ſeller held:” The terms of 

it, we are told, were © Tenendum de capitalibus 

* Jomints,” c., though now it has come to 

be altogether omitted. It is not without rea- 
ſon, then, that Mr: Roſs has attributed to this 
Natute of Robert I. the charter a me; and we 
ſhall find an additional argument for this opi- 
tion in the forms of our burgage deeds; 


Tet 
np. 
cel. 
| the 
flal 
2 
di. 
they 
llers 
{ the 
allah 
with 
f tl 


1 
x 
; 
( » 
| 
1 * 
N 
1 
th 
1 
I 
4 1 
if 
4 
N i 
418 
1 
i * 
8 
I. 
. 4! 
. * 
ory 
£46 
14 
| 
! 1 
{ ' Þ 
| i: 
ID 
F448 
n 4 
VL 
: "$8 
DK! 
i 
1 
£ 
a fr 
1 
* 
FR 
} 
ah 
+ | 
7 1 
| ; 
£530 
1 
1 
wo 
ao 
175 
* 
by 
"2 
N 
1 
il mi 
! 1 
1 
F 
. 
j 1 : 
4 
A 
4 
10 
. I- 
' $08 
* » 
""n 
„ 
12088 
i 
1 N 
1 
a 
Wi! 
with 
4 
1 
Wo. ö 
o 


——— 
— — — 
— — outs 
— — 2 
n 2 


d t [4 
| bl 
"I Of the Form of the Charter of Coh t q 
. rm of Ih | 1. | 

* Hibe Form of the Charter of Confirmation 4 


| ma 
t p. 


The charter of confirmation conſiſts, 1. Of the 
dreſs to all and ſundry. 2. Of the clauſe of | 
onfirmation, containing an account of the deed 
nfirmed, 3. A diſpenſation with all defects. 
The tenendas. 5. The reddendo. 6. The 


mil 
Ku 
nade „ 4 
a, U Wood's Theory of Conveyancing, 3d edit. c. 5. $ 4. (B.) (C.) 
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3 {FE ee lawfal | fin 
=. ker of: the- lands and others underwritten, IN 
= 5 we  eonSrDrRdATION. of a certain ſum of mong 
=> paid to me by C. D., whereof 1 acknowledge the 
receipt, have R4717/ED and APPROVED, a] 
hereby RTT rr, APPROVE, and for me, my bein 
and ſuceeſſors perpetually covrIRM, 4 DISPO. 
TION, bearing date the day of , made 
and granted by A. B.; *hαF¼EBr, for the cauſe 
therein ſpecified, the ſaid A. B. SOLD, All. 
NATED and DS POV ED, to and in favour of def 
faid C. D., his heirs and aſſignees whomſoevei. 
heritably and irredeemably, A4zz and FA 
(here deſcribe the lands as in the diſpoſition); 
as the ſaid diſpoſition, containing an obligation 
to infeft a me or de me, with precept of ſalin 
and other uſual clauſes, more fully bears; 70 
 GETHER ALSO with an INSTRUMENT of SA 
following thereon, in favour of the ſaid C.D, 
dated „and recorded in the regiſter d 
ſaſines, the day of „ or of whit 
ever other dates, tenor or contents the ſaid wil 
ings may be, IV the WHOLE HEADS, article, 
clauſes, tenor and contents of the ſame, with 


ever; 
and hi 
mediat 
0p 
duty, 


Martin 
nid fei 
the lan 
other b 
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and cu 


far as t 
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chat wh or is competent to leer thereon: : And. 
W TEBR, | hereby E and GRANT, and for 
myſelf, and my heirs and ſucceſſors, e 4 
02041N, that this-preſent confirmation ſhall be 9 3 4 
s valid and efſectual, to all intents and puipꝭ 8 . 2 | p, T 
as if the writs before confirmed had been „„ 
crofſed herein, or as if this confirmation had . 3 1 | 
been made before the taking of the ſaid infeft- — 
ment; VHEREWITH, and with all objections 
[may lie againſt the validity of the ſaĩd deeds, or of 
this confirmation, I, for myſelf and my foreſaids, 
have for ever diſpenſed, To B& HOLDEN, the lands 
and others before deſcribed, under me and my 
heirs and ſucceſſors, immediate lawful fupe- 
riors thereof, in feufarm, fee, and heritage for 
erer: GIFTING therefor yearly the ſaid C. D. 
and his foreſaids, to me and my foreſaids, im- 
nediate lawful ſuperiors of the ſame, THz SU 
of POUNDS STERLING, in name of feufarm 
duty, at two terms in the year, Whitſunday and 
Martinmas, by equal portions, 4vD DOUBLING the 
id feu duty the firſt year's entry of each heir to 
ite lands and others foreſaid, 4ND THAT for all 
her burden, exaction, demand, or ſecular ſervice 
Whatever, $471NG and RESERVING the bygone 
nd current feu duties of the ſaid lands, in fo 
ar as the ſame are not paid, AND SAVING my 
licht, and the rights of all others concerned: b 
B b 2 
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AD I consznT/to the REGISTRATION here 


* - =» 2 nn 
r r — Cs of 9 
F =: Se=q = P —*˙ ü _— 
2 — 2 n — 4 1 = 


# lifere 
þ in the books of Council and Seſſion, therein nent 
Y remain for preſervation; and thereto :consr:. Mido hi 
"RI | THI 05413: my procurators, &c. I DS PC 
ty „* f WITNESS Whereof, &c., in the common forn grant 
: 7 ' of the teſting clauſe. | aſtern 
. ö . Variations on the F orm 4 the Dezd. laid B 
11 aloe 5 tably 
# | In Sine wy arranging dar e heads the la 
9 the changes to which the charter of confirms ur U 
144 tion is liable, and which depend in a great de. nenti 
Fi gree on the conditions of the original feudal WWobliga 
grant, I ſhall add another form of this cha- ne, v 

ter, which ſeems to include moſt of the changes WW faline, 

that can occur; and will ſhow in what way ths so 

deed is to be formed. I muſt obſerve, how. be fai 

ever, that the moſt material thing is to ſhow ; 

clearly that the progreſs in the perſon of th ines t 

vaſſal is complete; and therefore you ought to cates « 

9 trace it from the perſon laſt infeft, holding oz. 
the ſuperior, till it comes into the perſon of the the {at 

vaſſal in whoſe favour the charter is granted. ¶ Hollow 

obs no Rs. Pr, AF 

Know. At MEN by theſe preſents, THAT Jug da 

immediate lawful ſuperior of the lands aud ho 6 

others aftermentioned, AND THAT I, Z., lade 


having acquired' right from the ſaid A. to the Movin; 


0 
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rerent of the ſuperiority of the lands after 
mentioned, have RATIFIED and APPROVED, and 
do hereby RATIFY, APPROYFE and CONFIRM, a 
IS POSITION bearing date the day of 
granted by C., the original vaſſal in the lands 
aftermentioned, to and in favours of B., WHERE 
zr he s0LD and DISPONED to and in favour of the 
aid B., his heirs and aſſignees whomſoever, heri- 
ably and irredeemably, ALL and WHOLE. (here 
the lands are deſcribed as in the diſpoſition) ; 
zT UNDER certain conditions therein and after- 
mentioned; A the 1aid diſpoſition contains an 
obligation to infeft the ſaid B., either a me or ue 
ne, with procuratory of reſignation, precept of 
fine, and all the uſual and neceſſary clauſes, 4s 
4L50 an INSTRUMENT Of SASINE following. on 


the ſaid diſpoſition, in favour of the ſaid B., dated 


, and recorded in the regiſter of ſa- 
lines the day of „ox of whatever other 
ates or tenor the ſaid deeds may be, I the 
FHOLE HEADS, articles, clauſes, and contents of 
the ſame, with all that has or is competent to 
follow thereupon : As ASO, we do hereby RATI1- 
fr, PRO E, and CONFIRM a DISPOSHTTIO bear- 
ing date the r granted by E, 
who ſtood laſt publicly infeft under me in the 
lands after ſpecified, as heir to his father D., the 
criginal vaſſal in the ſaid lands, rnzzzzr he 
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SOLD and DISPONED to F., his heirs and aſſg · erer 
nees whomſoever, heritably and irredeemably, N poſiti 
ALL and WHOLE (here the lands will be particy, head: 
larly deſcribed); BUT UNDER certain condition has © 
therein and after expreſſed ; IV ne lands the i der t. 
ſaid E. bound himſelf to infeft the ſaid F., e. dainec 
ther a me or de me; and for that purpoſe the MW with 
diſpoſition contains procuratory of reſignation A 
and precept of ſaſine, with other uſual and ne. Hand 
ceſſary olauſes; AvD ALSO a DISPOSITION and iWthe w 
ASSIGNATION, of date > granted by them 
G., the eldeſt ſon and heir of the ſaid P., to eonfir 
and in favour of the ſaid B., wazrzzr he the in 
SOLD and DISPONED to him, his heirs and aſſg : with 
nees whomſoever, heritably and irredeemably, ¶ ¶ dity o 
ALL and WHOLE the lands and pertinents lit be fa 
above deſcribed, and contained in the diſpoſition ſte ſa 
by E. to F., Iv Yhick lands he became bound Wy ri 
to infeft the ſaid B. either 2 me or de me, and for ied, 2 
that purpoſe he aſſigned to him the unexecutel Mit al 
procuratory of reſignation and precept of ſaſm ids, c 
contained in his father's diſpoſition, to which be ing thi 
had acquired right as heir ſerved and retourel of me 
to his ſaid father, conform to a general ſervic AFTER 
duly retoured to chancery, of date „Acht o 

| ALSO an INSTRUMENT of $ASINE following oe the 
the ſaid precept ſo aſſigned, in favour of the Cul fp 
B,, of date recorded „ox of wh se, 
3 
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ever other dates, tenor, or contents the ſaid diſ- 
poſitions and ſaſines may be, IV THE WHOLE 
heads, articles, and clauſes thereof, with all that 
has or may follow thereupon, but with and un- 
ler the reſervations and conditions therein con- 
ained, and herein after inſerted ; DISPENSING 
with the generality of the above confirmations, 
ID DECLARING that the ſame ſhall be as valid 
and effectual, to all intents and purpoſes, as if 
the writs before confirmed were all and each of 
them herein verbatim engroſſed, or as if this 
confirmation had been made before the taking of 
the infeftment abovementioned ; wherewith, and 
with all objections that may lie againſt the vali- 
lity of the {aid deeds, or of this confirmation, I, 
the faid A., for myſelf, and for my ſucceſſors in 
tle ſaid lands and eſtate, and I, the ſaid Z., for 
my right and intereſt, have for ever diſpen- 
ſed, TO BE HOLDEN, the ſaid lands of 

rſt abovementioned by the ſaid B. and his fore- 
lids, of and under me the ſaid Z., in liferent, dur- 
ng the ſubſiſtence of my right of liferent, and 
of me the ſaid A. and my forefaids, in fee; AND 
4fTER the diſſolution or extinction of the ſaid 
nght of liferent, 20 BE HOLDEN of and under 
ne the ſaid A. and my foreſaids immediate law- 
ful ſuperiors thereof, in feufarm, fee, and heri- 
ge, by all the righteous meiths and marches 
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whole grindable victual yearly to the milld 


forming ſervices to the ſaid mill and dam ther 


/ 
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thereof, &c.; BUT always under the exceptidij ing e 
and reſervations after written; 4ND ALs0 dens 
BE HOLDEN, the foreſaid lands laſt above d, ny 
ſcribed by the ſaid B. and his foreſaids, in th: (iſ origi 
ſame manner, of and under me the ſaid Z., u ulue 
liferent, during the ſubſiſtence of my liferem iſ c#2 7: 
right of ſuperiority, and of and under me the nent 
ſaid A. and my foreſaids, as fiars, in feufarm rilh, 1 


AND * 
vice 
lands 
above 
ſpear 
above 
the or 
BUT f 
lads 1 
fot the 
D., of 
and p. 
SERP I? 
ties of 
have n 
the rig 


fee, and heritage for ever, CIVING yearly for the 
lands firſt above deſcribed, the ſaid B. and his 
foreſaids, to us for our reſpective rights and inte: 
reſts, and to the heirs and ſucceſſors of me the ſaid 
A. in the fee of the ſaid lands, the feu duties and 
others after ſpecified (here enumerate them), 4x1 
to be DOUBLED the firſt year of the entry of exci 
heir to the ſaid lands, as uſe is in feufarm: 4 
ALSO, the ſaid B. and his foreſaids carrying tha 


„being that mill of the barony to whucl 
the ſaid lands are thirled, and paying the 1/t; 
peck of ſhealing for the multure, with the uſu 
and cuſtomary bannock and knaveſhip, and pe 


of, according to uſe and wont; 4s ALSO, al 
ſwering, when lawfully ſummoned, at the cours 
of the faid barony, to be held at the mand 
place, or, upon the ground of any part of the 
faid barony, in terms of law; av ALs0 beat 


WLARj 
foreſait 
copper, 
nerals v 
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tony, in proportion to „ which, by the ſaid 
original charter of the faid lands, was the agreed 
valued rent: thereof, in all time thereafter; , R- 
cp71N6 only the ſtipend and communion ele- 
ments then paid to the miniſter of the ſaid pa- 
rih, whereof the ſaid lands are to bear no ſhare, 
inp THESE for all other burden or ſecular ſer⸗ 


lands; 4ND GIVING yearly, the ſaid B. and his 
abovewritten, to us and our foreſaids, for our re- 
ſpective rights and intereſts, for the lands laſt 
above deſcribed (in terms of the. reddendo of 
the original charter of that part of the lands); 


or RESERVING to the ſaid B. and his fore- 
her teids relief from the other heritors or feuers 
e ef che ſaid lands originally feued to the ſaid 
hich D., of a proportional part of the ſaid feu duty. 
- and public burdens pro rato ; SAVING and RE. 
fog) S271 to us the bygone and current feu du- 
yet ties of the ſaid whole lands, in ſo far as they. 
er: lave not been paid, AND S47ING our right and 
he right of all others concerned; 3 AND,PARTI> 
ut E427 RESER VIV to me the ſaid A. and my 
oo i claids, 415 and $1364.48 mines af gold, filyer, 


copper, tin, lead, coal, and other metals and mi- 
nerals nhatloever which are in the {aid lands, ex- 
Coe 


Ing a ſhare of the whole legal and public bur» 
dens impoſed or to be impoſed on the ſaid ha- 


vice which can be required furth of the ſaid 


1" 1B: (£0 
A . * 


cepting only ſtone and lime, and quarries thereof 


thereto -contiitute our procut# 
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which are to belong to the ſaid B. and his for 
faids, as diſponed to him by the ſaid C.: 4% 
ÞZCLARING hereby, that it ſhall be lawful t 
me the faid A., and my foreſaids, to ſearch fot 
and carry away the foreſaid metals and ming 
rals hereby referved, and to uſe ſo much of thy 
grounds of the foreſaid lands as ſhall be requir. 
ed for theſe purpoſes, WE always $4T18#ring 
the ſaid B. and his foreſaids for the loſs and dv 
mage which he or they ſhall thereby ſuſtain; 
RESERVING ALSO full power to SELL or bi 
PoxE the fee or liferent of the ſuperiority d 
all or any part of the above lands and other 
foreſaid, at pleaſure, and to different perſons; 
AND GENERALLY to uſe and exerciſe every 
power and faculty of ſuperiority over the aid 
lands and others foreſaid, without the advice of 
confent of my preſent or future vaſſals, in the 
fame manner as if the two foreſaid feus or pat 
cels of land had not been contained in on 
charter, zuT THAT different and diſtin rights 
had been granted for each. Ap ws, for o 
reſpective right of liferent and fee, cou 
the RE6197R4710N hereof in the books of Sc 
ſion, therein to remain for preſervation ; ad 


66 G 
foreſai 
Our re 
ling of 
the {ur 
duty p 
favour 
the Par 
AND T. 
lay and 
fiſth p 
itt! DLZ 
tors, &. IN WITNESS # HEREOF, &c. heir, as 


— 
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In the above example, the | ſecond parcel of 
Lands was part only of what had been origi». 
nally feued out ; and' yet the whole fen duty 


contained in the original feu charter is inſerted 


in the reddendo of this confirmation ; and to da 
juſtice betwixt the vaſſals, you will obſerve that 


there is a claim of reedurſe preſerved to him by 


the above form againſt the other vaſſals in the 
original feu. Were the ſuperior, in place of 


inſerting the whole feu duty, to inſert that pro- 


portion only which this vaſſal had agreed to 


G to pay, {till he would preſerve a power of ex- 


ating the whole, and the reddendo of the char- 
ter of confirmation would run in theſe terms : 


© Grp1xg therefor yearly, the ſaid B. and his 
foreſaids, to us and our foreſaids, according to 
dur reſpective intereſts, the ſum of L. Ster- 
ling of feu duty, being a proportional part of 
the ſum of Sterling, which was the fen 
duty payable by the ſaid original feu charter, in 
favour of D., for the ſaid whole lands, of which 
the parcel laſt above deſcribed is only a part, 
AND THAT at two terms in the year, Whitſun- 


[ay and Martinmas, by equal portions, with a 


alth part more of penalty in caſe of failure, 


[9993L1N the ſaid feu duty at the entry of each 


heir, ag ute is in feufarm 3 BUT RESERVING al- 
Cc 2 
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ways full power to us and our abovewritte, 
ſuperiors of the ſaid ſubjects, to exact full pay 
ment from the ſaid B. and his foreſaids of the 


with 
clare 
ward 


whole yearly feu duty payable by the ſaid of: It 
ginal feu charter in favour of D., in like man. dime 
ner as if there had been no diviſion of the ſaid chart. 
feu duty: BoT DECLARING, that when we or WH vi ict 
our foreſaids ſhall infiſt for full payment of the WM purch 
entire feu duty from the ſaid B. and his for- comp 
ſaids, we ſhall be obliged to aſſign to him or 
them, at their expence, all right competent to us 
againſt the proprictors of the remaining part df 
the ſaid feu, in order that the ſaid B. and his iſ * 
foreſaids may the more readily operate their re- Re 
lief againſt the ſaid proprietors : AND FURTHER Wi the p. 
DECLARING, that if we or our foreſaids {nall a. WW is thi 
low the ſaid total feu duty to remain unpaid by i cauſe 
the different feuers for the ſpace of one yer Wi that a 
after the reſpeQive terms of payment thereol, an en 
THEN, for the years in which that neglect ſhall iſ hy b 
happen, the ſaid B. and his abovewritten ſhall BM tained 
be liable for no more than the ſaid ſum of I. 
being the proportion of the ſaid feu duty pay- 
able by him in manner foreſaid, 4nD T, Pri. 
for all other exaction,“ &c. chaſer 
Fog \ have! 
This form of the charter of confirmation h obtain 
often, in completing the title of a vaſſal, joined f cepts; 


n 10 
ned 


\ 
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with the charter of reſignation or the precept of 
Hare conſtat. "Theſe combinations will be afcer= 
wards taken notice of. N 1:25 54 
It is this confirmation, where no mid impe- 
Jiment has intervened betwixt the date of the 
charter and the date of the ſaſine confirmed, 
which renders the right a public one, places the 
purchaſer in the ſituation of the ſeller, and 
completes the diſpoſition, ; 


3. Or THE CHARTER OF RESIGNATION. 


— 


Reſignation affords the other means s by which 
the purchaſer may complete his diſpoſition. It 
is this which I have called the legal entry, be- 
cauſe it 1s under the form of reſignation. only 
that a purchaſer can force a ſuperior to give him 


an entry, I ſhall therefore, in the 2 place, 


lay before you the ſteps wy which this is at- 


tained, | R 


i. Means of forcing an Entry. 


| Prior to the act 20th Geo. II. c. 5o., a pur- 
chaſer had no direct means by which he could 
bare forced an entry; and even an heir could 


obtain his entry only by three conſecutive pre- 
tepts; and if the ſuperior ſtill remained obſti⸗- 
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pate, by obtaining a precept for charging af re 
next immediate ſuperior to receive him, uni given 
he came to the Crown, who is paramount fu, Mou t 
perior, and refuſes no vaſſal. By this act, Ha, 
ſituation both of the heir and of the purcbaa ¶ Nentry. 
has been improved. The act declares, © I I ta 
any perſon duly ſerved and retoured heir in {rous 
« any lands held of ſubjects ſuperiors in Scote WilWhis {i 
land, and any perſon who ſhall acquire ſuch {Mkiſpoſ 
« lands from a proprietor duly veſted and ſciſeliſply b 
therein, and who ſhall obtain a conveyance, be b 
% containing a procuratory of reſignation in hi 
„ favour, may apply to the Ordinary on thi 
< bills in the Court of Seſſion, praying a war Wiſh Me 
„ rant for letters of horning, to charge the ſu our 1 
& perior to receive or grant new infeftment to 80717. 
* ſuch heir or purchaſer reſpectively; and upan „fe 
* production to the Lords of Seſſion of a ſpeci 470 
L retour, or of a conveyance bearing a procure WP) he 
« tory of reſignation, the ſaid Lords ſhall gra MR" ir 
* warrant for letters of horning on fifteen days, % 
* to charge the ſuperior or ſuperiors to gratt bers 
© new n to ſuch purchaſer or di- Us hei 
9s ponee. r my 
It is to the heir poſſeſſed of a ſpecial ſervic ndert 
in the lands, and to the purchaſer poſſeſſed af: Wn th 
diſpoſition from a proprietor who is duly ſeiſed WAP" the ! 
in the lands, and containing in it a procuraci Bl the 


3 
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of reſignation, that the benefit of this act is 


even; and 1 ſhall, in the i place, lay before 
ou the form of proceeding laid down by the 
a, which enables the purchaſer to force ut 


entry. | 
I take the caſe, then, that a diſponee is do. 


irous of obtaining a charter of reſignation from 
bis ſuperior of the ſubjects contained in his 
lifpoſition. He muſt, in terms of the act, ap- 
bly by bill to the Lord Ordinary on the bills. 
he bill i is in this form: | 


| 
; Bill for a 8 a Superiors. 

Nats Mr Loks of Cov VH and SESSION, UNTO 
ſw eur Lordſhips humbly arzans and sHoms your 


07178 B., That A., by his D1SPO0s1T10N, dated 
, for the cauſes therein ſpecified, Sor, AZIE= 
4TED and DISPONED, to and in favours of me, 
by heirs and aſſignees whomſoever, heritably 
ad irredeemably, 4zz and WHOLE (Here the 


as ds are tranſcribed), iv WHICH lands and 
rant chers the faid A. bound and obliged himſelf, 
(iſe is heirs and ſucceſſors, ro IVFEFF and 'SEISE me 


r my foreſaids, 70 BE HOLDEN either of and 
der the ſaid A. and his foreſaids blench, or 
on them of their immediate lawful ſuperiors, 
the fame manner, and as freely in all reſpe&s 


the faid A. or his foreſaids held or might 
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have: held chemſelves, AS the {aid diſpoſitich 
containing a procuratory of reſignation and-\ 
veral other clauſes herewith to ſhow, will teſ, 
y; Av THAT by an act of Parliament, made i 
the 20th year of the reign of his late Majeſh 
King George the Second, entitled, An act fu cri 
taking away the tenure of ward-holding iH opr 
Scotland, &c. it is enacted, That from aui I ane 
after the 25th March 1748, it ſhall and may hy 7 
lawful and competent to any perſon who {hal 
purchaſe or acquire any lands or heritages ; 
Scotland from the former proprietor or val 
who is duly infeft and ſeiſed therein, and wh 
Jball obtain from ſuch vender or former pro 
prietor a diſpoſition or conveyance, containiny 
a procuratory of reſignation in favour of {ud 
purchaſer or diſponee, to apply to the Lon 
Ordinary on the bills in the Court of Seſſo 
for the time being, praying a warrant for lette 
of horning to charge the ſuperior, of whom luc 
lands or heritages were reſpectively held, to f 
ceive or grant new infeftment to ſuch pul 
chaſer ; and upon production to the Lords 
Seſſion of a diſpoſition or conveyance, beatilf 
a procuratory of reſignation in favour of {ug 
petitioner, it ſhall and may be lawful fort 
faid Lords, and they are hereby authoriſed a 
required to grant warrant c for letters of borall 


on fi 
01s 
of re 
ment: 
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ou fiftcen days, to charge the ſuperior or ſupe- 
vors in the lands contained in ſuch procuratory 
of reſignation, to receive ot grant new infeft- 


ſcribed 5 AND THAT the ſaid A., the former 
Proprietor or vaſſal, was duly and publicly veſt- 
d and ſeiſed therein. | 
HzrzroRE I beſeech your Lordſhips for 
LETTERS of HORNING in the premiſſes, 


in common form. According to juſtice: 
A. B.'s bill. 


Alongſt with this bill, the diſpoſition by A. 
0B, is produced to the clerk of the bills, who 
mites on the bill, Edinburgh, 3d April 1797, 


the principal diſpoſition within mentioned.” 
Lis is ſigned by the clerk of the bills, and by 
ie Lord Ordinary on the bills, when it be- 
mes a warrant for the letters of horning, 
fuch run in theſe terms: 


GEIRGE, by the grace of God, King of Great 
Intain, France and Ireland, Defender of the 
ah, To MESSENGERS at ARMS, our 
beriffs in that part jointly and ſeverally, hereby 
pectally conſtituted, GREETING. WHEREAS it 
D d 


ments to ſuch purchaſer or diſponee; AND THAT. 
is ſuperior of the lands and others above 


at ut petitur, becauſe the Lords have ſeen 
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is humbly meant and ſhown to us by ov 10 
YITE B., That A., by his DISP0S1T10N, &c. (0 
terms of the bill, till you come to the prayer d 
it, with this difference only, that the horniny 
runs in the third perſon, or in name of th 
complainer, in place of the firſt, as in the hill 
When you come to the prayer of the bill, the 
horning goes on in theſe terms :) 
OUR WILL 1 HEREFORE, and we CHARGE you, 
That on fight hereof ye paſs, and in our name 
and authority lawfully commAnD and cant 
the ſaid perſonally, or at his dwelling place 
TO ENTER, INFEFT and SEISE the ſaid complainer 
in all and whole the lands and others containel 
in the diſpoſition above mentioned, and lying and 
deſcribed as aforeſaid, 4p for that purpoſe to 
receive reſignation of the ſaid lands and other 
in virtue of the procuratory of reſignation abo 
mentioned, and thereafter to make, grant, {ul 
ſcribe and deliver to the complainer and hi 
foreſaids, charters, precepts, and other writs ne 
ceſſary, AFTER the form and tenor of the {aid di 
poſition and act of parliament, both before te 
cited, in all points, IT HIV FIFTEEN DAYS 0% 
after he is charged by you thereto, UNDZR tt 
PAIN of rebellion and putting of him to tt 
horn; wherein if he fail, the ſaid ſpace being 


Meſſe: 


UO 
meſler 
Vritte: 
of the 
of, in 
tully C 
leſigne 
Within 
fie fair 
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capſed, that immediately thereafter ye denounce 
him our rebel, and put him to the horn, and 
iſe the whole other order againſt him preſerib- 
ed by law. ACCORDING TO FUSTICE (becauſe 
the Lords have ſeen the principal diſpoſition 
above mentioned), 4s ye will anſwer to us there- 
upon. Milch to do, we commit to you, joint- 
y and ſeverally, our full power by theſe our 
letters, delivering them by you duly executed 
and indorſed again to the bearer. GEN un- 
der our ſignet, Ar EDINBURGH, the third day of 
April, in the thirty-ſeventh year of our reign, 
. 
Ex DELIBERATIONE DOMINORUM Cori. 
(Signed by a Writer to the Signet.) 


Meſſengers Execution of Charge on the Back of 
the Letters of Horning. 


yo the 4th day of April 1797 years, I, A. B. 
meſſenger, PASSED at command of the within 
ritten letters of horning, raiſed at the inſtance 
{the within deſigned B., and in virtue there- 
ah in his Majeſty's name and authority, law- 
tully COMMANDED and CHARGED the alſo within 
honed , ſuperior of the lands and others 
Mithia mentioned, 70 ENTER, INFEPT and SEISE 
liz fil complainer in 4zz and $UNDRY the lands 
A 
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and others particularly enumerated and deſerib. 


within mentioned, in all points; AD 741 


Tris J did, after the form and tenor of the 
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him. 
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ed in the within written letters; Ap for thy 
effect to receive reſignations of the ſaid land 
and others, in virtue of the procuratory of . 
ſignation within mentioned; and thereafter t 
make, grant, ſubſcribe and deliver to the con. 
plainer and his foreſaids, charters, precepts, za 
other writs neceſſary, after the form and tete 
of the ſaid diſpoſition and act of Parliament 


within the ſpace, under the pain, and with cer: 
tification to him in manner within directed, 


within written letters of horning, in all poiat 
a juſt copy of charge whereof, containing a fil 
deſcription of the lands and others inlertel 
in the ſaid letters of horning, I delivered to the 
ſaid perſonally apprehended in . RIA 
copy of charge was ſubſcribed by me, and di 
bear the date hereof, with the witneſſes name 
and deſignations following, preſent at the pres 
miles, viz. C. and D. | G 

C. witneſs. E. Meſſenger 

D. witneſs. 


By the act, the ſuperior is allowed to reuk 
giving obedience to the charge, unleſs the legal 
tees for the entry of a purchaſer be offered (1 
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bam. This entry money conſiſts of a year's 
ent of the ſubjects, deducting, 1. The feu duty. 
2, The public burdens. 3. All annual burdens 
inpoſed on the lands by conſent of the ſuperior. 


If the ſuperior have a right to the teinds, the 


miniſter's ſtipend payable out of the feu is de- 
duted ; but if he have no right to the teinds, 
then a fifth part of the rent is deducted for the 
tends ; and where houſes have been built on 
the feu, the rent 1s that at which the ſubject 
will ſet for the time, deducting all reaſonable 
annual repairs. Under theſe deductions, the 
full rent muſt be offered to the ſuperior, in the 
ale where the vaſſal has recourſe to the act; 
but in the common caſe, where an entry is 
kttled amicably, it is the cuſtom of ſome ſub- 
ject ſuperiors to give to the vaſſal an eaſe of a 
fourth, or even of a third of the rent. 

Where the ſuperior is infeft, and is in the 
country, ſo that he can be charged, and where 
ne charter and entry money have been offered 
bo him, it is impoſſible to conceive that matters 
liould be allowed to go to extremities z and ac- 
wrdingly the clerks in the bill-chamber know 
ck no inſtance of a caption following on this 
boning, +27 

t may often happen, however, that the ſu- 
Kor will allow a charge to be given before he 
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receives the vaſſal; for wherever he has hin, 
ſelf a claim to the eſtate, he may conceive a yy. 
luntary entry to be a virtual renunciation d 
his claim: Or it may happen that the ſuperig 


is deſirous of having his intereſt ſecured by ſons 


ſpecial declaration in the renewal of the inveſſ. 
ture, to which the vaſſal refuſes his conſent ; a 
for inſtance, in the caſe of an entry on an ei. 
tail, which the ſuperior declines to give, with. 
out a declaration that he ſhall not be obliged u 
receive as an heir a perſon claiming an entry 
who is not heir of line of the former heir o 
entail. In ſuch caſes, the point is uſually ſettled 
by a ſuſpenſion of the charge, in which the 
matter is diſcuſſed and fixed by a deciſion of tht 
Court of Seſſion. 

The form of the ſuſpenſion, or of the proce 


dure which will take place on it, there can bt 


no occaſion for troubling you with here; and 
the grounds on which it proceeds muſt depend 
on the circumſtances of the caſe. 


2. The Form of the Charter. 


In the preceding ſection I have explained i 
what way the purchaſer proceeds when it be 
comes neceſſary for him to force an entry; d 
this is a neceſſity that ſeldom or never occurs, 


circuùn 
the ac 
perior 
ealy t 
reſort. 
conſen 

The 
1s of t 
and of 
former 
into th 
of his 
and a 1 
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Thi: 
certain 
period 
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Marcu] 
here 
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bemſe] 
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+cmſtance of the purchaſer's having the aid of 
the act, joined to the advantage which the ſu- 
perior derives from the entry, renders this an 
ay tranſaction; there is ſeldom occaſion to 
reſort to legal meaſures, every thing is done by 
conſent of the parties. | 

The firſt ſtep is the act of reſignation, which 
i; of two ſorts ; the act of reſignation in favorem, 
and of reſignation ad remanentiam. It is the 
former of theſe, by which the fee is returned 
into the hands of the ſuperior, for the purpoſe 
of his giving out a new right to the diſponee, 
and a new ſet of heirs, that I am at preſent to 
explain, 

This a& appears to be purely feudal ; yet we 
certainly perceive traces of it at a much earlier 
period than any at which it is poſſible to con- 
cave feudality to have exiſted. In the time of 
Marculfus (660), there were royal charters, 
Flere the proprietors came into the preſence of 
te King, and, by delivery of a baton, diveſted 
temſelves of their property, that it might be 
gen to the diſponee with all the force of a 
dal gift; and in terms of that reſignation, 
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This exhibits to us, in that early period, oy T] 
very form of reſignation, even our modern ſyn. be f 
bol, and the technical words by which the va nds 

ſal is diveſted ; and yet it is certain that the on f 
ly object of theſe rights was to put the deed At th 
under the protection of the King; ſo that the the ſu 
feudal law, inſtead of planning a new ſyſtem, The f 
and inventing forms of conveyance peculiar tg ſymb( 
itſelf, naturally aſſimilated thoſe which had for the at 
merly been 1n ule. ſon m 
In the act of reſignation 7 favorem, the fe. 4 pro 
ler appears by his procurator, in preſence of He ret 
ſuperior, or of commiſhoners appointed by tie ae pu 
ſuperior, to receive reſignations and give ei- purche 
tries to vaſſals *, alongſt with a notary public notary 
and two witneſſes. witneſſ 
which 

* Form of the Commiſſion. it 

I do hereby MAKE and CONSTITUTE to be m 

lawful commiſſioner, u and commT7TING to him full pond TY 
and authority, for me and in my name, to receive all and whatert WM | 
refignations ſhall be made to him by any of my vaſſals, and to fu 3 ; 
ſcribe and deliver to them charters and precepts of all kinds wa 8 "ih 
may be neceſſary for renewing the inſeftments of the ſeveral p! XY 
perties, in terms of the original inveſtitures thereof; Azz Fad - 
ſhall be equally effectual to the receiver as if granted by myſes This dee 
Ap I hereby zvuTnorrss my ſaid commiſſioner to do ever W | i — 


in relation to the premiſes which I could do myſelf, were I pe 
ſonally preſent, ro to ratify and confirm every thing 
ſhall do in the premiſes ; zur Dcα,j e that, by accepting 
the office hereby committed to him, my ſaid commiſſioner beconn 


2 
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The procurator for the ſeller then addreſſes 
the ſuperior in theſe words: I refign the 
ands of into your hands, in favours, 
nd for new infeftment to be given to ag 
At the ſame time he delivers a ſtaff or a pen to 
the ſuperior, in token of diveſting the vaſſal. 
The ſuperior, or his commiſſioner, receives the 
ymbol of reſignation, and then delivers it to 
the attorney for the purchaſer (and the ſame per- 
ſon may act in both characters; he may appear 
3 procurator for the reſigner, and as attorney for 
the reſignee), as a ſymbol of the inveſtiture of 
the purchaſer. On this act, the attorney for the 
purchaſer takes inſtruments in the hands of the 
notary public. This is done in preſence of the 
witneſſes; and the inſtrument of reſignation 
which follows on this act takes its form from 


I, 4 
he m 


ound to account to me for the compoſitions which he ſhall receive 
tom my vaſſals at their entries, after deduction of all neceſſary 
pences; 4 I co EN to the KE£GISTRATION hereof in the books 
Council and Seſſion, or other judges books competent, therein 
remain for preſervation; and for that purpoſe covsT1TuTE 

my procurators, &c. Iu w1TNEss WHEREOF, &C. 
This deed ought to be put on record before the commiſſioner a&s on it, 
* makes bart of the vaſjas title. 


to {ub 


WE 


Ee 
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form 

in a c 
made 
this h 
ſad ( 
ſame 

GAVE. 
his h 
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lands 
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premi 


Infirument of Reſignation. 
Iv THE NAME OF GoD, AMEN. BE IT xxo. 
TO ALL MEN, by this preſent public inſtrument 
THAT upon the day of „ in the yen 
of our Lord , and of the reign of our 80 
vereign Lord, George the Third, by the grace 
of God, King of Great Britain, France, and 
Ireland, Defender of the Faith, the yea; 
IN PRESENCE of C., ſuperior of the lands and 
others after deſcribed, and in preſence of me 
notary public ſubſcribing, and of the witneſſy 
after named, co R” L., as Procuratar 
for, and in name of A, Eſq., to the effect un. 


4 r 3 . <> 
. ͤ A — AG gr 
7 1 
3 fy - . $ y 22 * 4 


7 3 1 


4 derwritten, ſpecially conſtituted by virtue det 
| a procuratory of reſignation contained in th: War; 
1 diſpoſition aftermentioned; AanD THERE te do 
b ſaid procurator, with all due humility, by (al of 

4 and baton, as ule is, RESIGNED, SURRENDERED), Wi G 
1 and OYERGAVE ALL and WHOLE (Here the lands WW rſt a 
Þ are deſcribed as in the diſpoſitive clauſe of the 

4 diſpoſition), IN THE HANDS of the ſaid 25 ſu Lbpecial 
perior thereof, IV FArouR, and for new ip 


It 1: 
turns 


feſtment of the ſaid lands and others foreſaid 
to be made and granted to B. Eſq., and his hein 
and aſſignees whomſoever, in due and compe 
tent form, 4vDp THAT by virtue of, and col. 
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£m to; a procuratory of reſignation contained 
in a diſpoſition of the ſaid lands, dated 5 
made and granted by the ſaid A. to the ſaid B., 
1+. heirs and aſſignees whomſoever; AvD the 
fd C. ſuperior, 4CczPTED and RECEIVED the 
ame into his hands, and thereafter of new 
% E, GRANTED, and DISPONED to the ſaid B., 
his heirs and aſſignees whomſoever, heritably 
and irredeemably, 4zz and HOLE the ſaid 
ands' and others beforewritten, conform to a 
charter to be granted, and that by deliverance 
to the ſaid L., as attorney for and in name of 
the ſaid B., of the foreſaid ſtaff and baton ; 
FEEREUPON, and UPON ALL and SUNDRY the 
premiſes, the attorney for the ſaid B. aſked 
nd took inſtruments in the hands of me, 
notary public ſubſcribing, THESE THINGS were 
ſo done within , betwixt the hours 
of and ; of the day, month, year 
ak God, and of the King's reign reſpectively 
rſt abovewritten, BEFORE and in PRESENCE of 
and , witnelles to the premiſes 
Ibecially called and required. 


l is this reſignation by the vaſſal which re- 
urns the feu to the ſuperior, and enables him 
0 grant a renewal of the inveſtiture to the pur- 
Wafer; but the inſtrument is ſeldom extended, 
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and ſheriffdom of - WHICH LANDS and othets 
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as it is not eſteemed a material part of the pro. 
greſs. The charter which proceeds on thi 
reſignation conſiſts of the following clauſe: 
1. The addreſs. 2. The conſideration, or in. 
ductive cauſe of the grant. 3. The diſpoſitiy 
clauſe. 4. The guzguidem. 5. The tenendy, 
6. The reddendo. 7. A clauſe of regiſtration 
8. A precept of ſaſine. And, 9. A teſting 
clauſe. | 
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Charter of Reſignation. 


Know ALL MEN by this charter, THAT I, C, 
immediate lawful ſuperior of the lands and 
others underwritten, IV CONSIDERATION of 1 
certain ſum in name of compoſition paid to ne 
by B. Eſq., have EV, GRANTED, and Dis 
PONED, as I hereby o, GRANT, and DISPONS, 
and for me and my heirs and ſucceſſors pete. 
tually conFirm, to the ſaid B., his heirs and 
aſſignees whomſoever, heritably and irredeem- 
ably, ALL and rH0rz (Here the lands are pa 
ticularly deſcribed), lying within the pariſh of 


I all 

Was the 
in an 
parts, 

and q1 
liacle 1 
d. and 
lum of 
WO ter 
nag; b5 
ku Cut 


formerly pertained to A., Bol DEN by him of mt, 
as immediate lawful ſuperior thereof, and welt 
by him ſold and diſponed to the ſaid B., by 
diſpoſition bearing date \ AND, in virtu 
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of the procuratory of reſignation. therein con- 


which the ſaid A. had, or anywiſe might have, 
dam or pretend thereto, duly and lawful- 
ly 28S1GNED in my hands, as immediate law- 
ful ſuperior thereof, purely and ſimply, by ſtaff 
and baton, as uſe is, IV FAYFOUR, and for new 
infeftment of the ſame, to be made and granted 


and irredeemably, in due and competent form as 
eſeirs, 45 authentic inſtruments, taken upon the 
id reſignation, in the hands of notary 
public, of the date hereof, more fully bear, 20 B 
HOLDEN the ſaid lands and others above deſcribed, 
by the ſaid B. and his foreſaids, of and under me 
ad my heirs and ſucceſſors in the ſaid eſtate of 
IN FEUFARM, fee, and heritage for ever, 
37 all the righteous meiths and marches thereof, 
the ſame lie in length and breadth, with free 
th and entry thereto, and all and ſundry 
parts, pendicles, and pertinents thereof, freely 
ad quietly, without any impediment or ob- 
lacle whatever, GIVING therefor yearly the ſaid 
b. and his foreſaids, to me and my foreſaids, the 
lum of 7570 POUNDS Sterling of FU DUTY, at 
o terms in the year, Whitſunday and Martin- 
by, by equal portions, A DOUBLING the ſaid 
irtue eu duty the firſt year of the entry of each heir 
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nined, were, with all right, title, and intereſt 


to the ſaid B., his heirs and aſſignees, heritably 
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any way be aſked or required forth of the ſai 


as they have not been paid, 4NvD SAN 
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in the foreſkhid lands, 4vD THESE for all other 
exaction, demand, or ſecular ſervice which on 


ſed to 
O, 8 


Th 
honat! 


lands, in all time coming; AvD I conszyr 90 
the REGISTRATION hereof in the books of Coun 
eil and Seſſion, therein to remain for preſerrz 
tion, and thereto CONSTITUTE my proci. 
rators, &c. AND FURTHER, I hereby Dz5128 
and REQgVIRE you Jointly and ſever 
ly my bailies in that part, hereby ſpecially con 
ſtituted, THAT, on fight hereof, ye oy aul 
DELIVER to the ſaid B. or his foreſaids, heritabl 
STATE and S$4SINE, actual, real, and corpon 
poſſeſſion of ALL and FHOLE the ſaid lands and 
others abovementioned, lying and deſcribed in} 
manner foreſaid, and here holden as repeated, 
AND THAT by delivering to the ſaid B. or hs 
foreſaids, or to his or their certain attorney d 
attorneys, in his or their names, bearers here 
of, of earth and ſtone of the grounds of tie 
ſaid lands and others, with all other neceſlay 
ſymbols; Bur $471nG always, and reſerving i 
me the bygone and current feu duties, in ſo fat 
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place « 
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0 C., q 
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is title 


right and the right of all others concernel 
AND THIS in nowiſe ye leave undone, hc 
do I commit to you jointly and ſeverally 
full power, by this my precept of ſaſine dired 
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i to you for that effect. Iv WITNESS HERR. 
or, &c. | 


This is the fimple form of the charter of re- 
fonation, the principal changes on which mutt 
be in the guæquidem. This clauſe ſerves in the 
place of the narrative of other deeds, and points 
out the connection betwixt the new and the 
bld vaſſal, The charter may proceed on a pro- 
uratory of reſignation contained in the diſpoſi- 


jon received by the new vaſlal, or he may have 
cquired right to an unexecuted procuratory in 
m old diſpoſition; it may have paſſed through 
ycral hands, and been at laſt aſſigned to him; 
r he may have acquired right to it by a ſer- 
ice, or there may have been ſeveral procura- 
ories. It is in this way that the gueguidem will 
uffer changes; and J ſhall point out the man- 
der in which they will be expreſſed. 
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1. A. holds a feu which he ſells to B., with a 
Irocuratory of reſignation ; B. ſells the lands 
0C, and aſſigns the unexecuted procuratory. 
ſells to D., and aſſigns to him the ſame pro- 
uatory ; and if we can ſuppoſe that no in- 
ment has been taken by any of theſe diſpo- 
kes, 10 that it is poilible for D. to complete 
is title to the property and ſuperiority by a 
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reſignation, under the hands of , Notary 
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charter of reſignation, then the guequidem of Ml pub!i 
that charter would be thus expreſled : hears 
Warcn LANDS and others foreſaid formerly per: i 
tained heritably to A., H0LDEN by him of the 25 
deceaſed , my father, as immediate lay. * 
ful ſuperior of the ſame, and were by the ſaid A, ale 
ſold to B., by diſpoſition dated , and e über 
taining a procuratory of reſignation and precep a 
of ſaſine; and which lands were by the aid B, hk 
ſold to C., by diſpoſition and aſſignation ben. wn 
ing date the , whereby he aſſigned to C A 
the ſaid unexecuted procuratory of reſignation; 9 
and which lands were by the ſaid C. fold to the *R 
faid D., by diſpoſition and aſſignation dated WW. . 
by which deed the ſaid procuratory was col- ll 
veyed to the ſaid D: IV VR TE of which pro- f 
curatory, contained in the ſaid A. 's diſpoſition . 
of date foreſaid, and of the aſſignations thereto, = 
whereby the ſame was veſted in the perſon of tic "i 
faid D., the ſaid ſubjects were duly and lawfully 1 11 
RESIGNED and ſurrendered in my hands, as in. 0 4 
mediate lawful ſuperior thereof, IV #47008 auf * : 
for new infeftment of the ſame, to be made and | : 
granted to the ſaid D., in due and proper form, B 5. 
As authentic inſtruments taken upon the ſad 1 
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uublie, of the date of theſe preſents, more fully 


bears. 


2. Or this may be expreſſed as follows: 
Warca LANDS and others foreſaid formerly per- 
tained heritably to A., ROT DEN by him of the de- 
ceaſed : my father, as immediate lawful 


and intereit which he had or anyways might 
have, claim, or pretend thereto, by him and his 
lawful procurators in his name, ſpecially conſti- 


ed in the diſpoſition aftermentioned, duly and 
awfully 22$1GNED, upon the day and date of 
theſe preſents, 1n my hands, as immediate lawful 
luperior thereof, purely and ſimply by ſtaff and 
baton, as uſe is, IV F4Y0UR, and for new infeft- 
ment of the ſame to be made and granted to the 
aid D. and his foreſaids in due and competent 
form, AND THAT in terms of a procuratory of 


lad lands and others, made and granted by the 
kid A. to B., dated „to which diſpoſition 
add procuratory of reſignation therein contain- 
ed, C. acquired right by diſpoſition and aſſigna- 
lon from B., dated ; and C. aſſigned over 
le fame to the ſaid D. by a diſpoſition and aſ- 
3 


ſuperior thereof, 4ND WERE, with all right, title 


tuted by the procuratory of reſignation contain- 


elignation contained in a diſpoſition of the fore- 
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ſignation dated, „As authentic inſtrumentz nd fi 
&c. jipoſt 
Hellers 
3. Or it may happen that the new vaſſal lu Nd th 
acquired right by ſervice. Thus, if A. ſells tu 
B., and D. the fon of B., takes up the unexe. e 
cuted procuratory in his diſpoſition, the form of Menain 
the quæquidem will be altered from the laſt ex. Mordz 
ample in this manner: After the words, u WM..ior 
* fayours and for new infeftment,“ (you go th al 
in theſe terms), for new infeftment of the ſame, we, 0 
to be made and granted to the ſaid D. and his Nlereto 
foreſaids in due and competent form, 4vD 1 July ar 
in terms of a procuratory of reſignation, con. ¶Neſpect 
tained in a diſpolition dated granted by ect, 
A. to B. father to the faid D., Zu and To which Nera p 
diſpoſition and unexecuted procuratory of reſg· , in 
nation therein contained, the ſaid D. has nov and Gn 
right, as heir ſerved and retoured to the ſaid de 2 
ceaſed B. his father, conform to retour of hs e mac 
general ſervice expede before the ſheriff of orefaid 
upon the day of „as authentic inſirv- n virt 
ments, &c. bwing. 
| Mignir 
4. The other caſe which I ſuppoſed was that ned, 
of a charter of reſignation proceeding upon di 
ferent procuratories ; for example, where DW: 5 


purchaies land from A., and alſo a parcel cd bel 
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ts, ad from B., holding of the ſame ſuperior, the 
jiſpoſition which he receives from each of theſe 
lors will contain a procuratory of reſignation, 


and the guæquidem will run thus: 


— 


ch LANDS and others abovewritten formerly 
xertained heritably to A. and B., reſpectively, 
bol DEV by them of me, as immediate lawful ſu- 
xerior thereof, by different titles, 4ND WERE; 
with all right, title and intereſt which they had, 
we, or anywiſe may have, claim, or pretend 
hereto, on the day and date of theſe preſents, 
Iuly and lawfully REST VED by them and their 
eſpective procurators in their names, to that 
ect, ſpecially conſtituted, by virtue of the ſe- 
era] procuratories of reſignation aftermention- 
d, in my hands, as ſuperior foreſaid, purely 
nd fimply by ſtaff and baton, as uſe is, IV A- 
008, and for new infeftment of the ſame, to 
te made and granted to the faid D. and his 
orefaids, heritably and irredeemably, A THAT 
n virtue of the procuratories of reſignation fol- 
bring, viz., of a procuratory of reſignation for 
Mening the lands and others firſt abovemen- 
ned, contained in a diſpoſition thereof, dated 

, granted by the ſaid A. to the ſaid D., 
4.80, of a procuratory of reſignation for re- 
ſein the lands and others laſt abovemention- 
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ed, contained in a diſpoſition thereof, dated 


ments, &c. 


by him ſold to B., by diſpoſition dated 


dated and ſigneted for charging 
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as Val 
WAYS 
claim 
judgn 
the n. 
with! 
A. ha 
tend t 
in his 


granted by the ſaid B. to D., 4s authentic inſtry, 


5. When the ſuperior has granted the charter 
in obedience to diligence, the agwarm will be 
thus expreſſed : 


12 LANDS and others foreſaid formerly per. 
tained heritably to A., holden by him of me a 
immediate lawful ſuperior of the ſame, and were 


ment 
bands 
with t 
udgm 
FOUR 
grante 
ably : 
petent 
KC, 
Int 
will b 
T0 and 
beritab 
fervatic 


Sc.“ 


3. Of 
This 
of whic 


and containing a procuratory of reſignation and 
precept of ſaline ; IV VR TE of which diſpoſ. 
tion and procuratory, and under the ad the 
20th of his late Majeſty George II. c. 50, the 
ſaid B. raiſed letters of horning at his inſtance 


me, as ſuperior foreſaid, to enter and receive hin 
as vaſſal in the ſaid lands, in terms of the fad] 
ſtatute, on which letters I was duly charged 0 
the z; AND conceiving that I had a pre 
ferable right to the property of the ſaid lands 
which might be hurt by a voluntary act on m- 
part, I preſented a bill of ſuſpenſion of the fat 
charge, which being paſſed and diſcuſſed 1 
Court, I was by a final judgment, of date is 
ordered to give an entry to the ſaid a 
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as vaflal in the ſaid lands, but RESERVING AE- 
rs entire to me, my heirs and ſucceſſors, our 
Klums to the property of the ſaid lands (The 
udzment of the Court will regulate this part of 
the narrative); AND warcn lands and others, 
with all right, title, and intereſt which the ſaid 
A, had or anywiſe might have, claim, or pre- 
tend thereto, were by him and his procurators 
in his name conſtituted by the procuratory above 


Pands, as ſuperior foreſaid, purely and ſimply 
with the condition only expreſſed in the above 
udgment, by ſtaff and baton, as uſe is, IN FA. 
7002 and for new infeftment to be made and 
granted to the ſaid B. and his foreſaids, heri- 
ably and irredeemably, in ſuch due and com- 
petent form as effeirs, 4s authentic inſtruments, 
KC, Es 

In the diſpoſitive clauſe, too, this exception 
mill be taken notice of thus: Perpetually 
70 and Ix favour of the ſaid B. and his heirs, 
beritably and irredeemably; BUT under the re- 
ſrration herein after expreſſed, 4LL and WHOLE, 


& 99 | 


3. of the Safine on the Charter of” Reſignation, 


This charter is completed by ſaſine, the form 
of which differs very immaterially from thoſe of 


mentioned, duly and lawfully REST NED in my 
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under 
Ihe fo 
of fall 


which the forms have been already given, |: 
is principally in the narrative of the warran 
that the difference appears. The charter of 1. 


{ignation 1s thus narrated : ox, 
« HAFING and HOLDING in his hands a CHART 
of RESIGNATION, made and granted by C., of th 
date underwritten, and containing therein th . 0 
precept of ſaſine after inſerted, Br He char. 
ter the ſaid C. AE, GRANTED, and DISPONED U 
and in favours of the ſaid B., his heirs and aſſg: WW The 
nees whomſoever, heritably and irredeemably, ith tt 
ALL and WHOLE (Here the lands are taken in fron Nas th: 
the diſpoſitive clauſe), .7o E HOLDEN in manner char 
and for payment of the feu duties and othen, Nu wi 
mentioned in the ſaid charter, 4s the ſame iu thro! 
itſelf more fully bears; WH CHARTER Oat th 
RESIGNATION, containing the precept of fafine {iſſn to 
above mentioned and after inſerted, the fail ſition « 
procurator preſented to the ſaid bailie, and dice t 
on.” In the end of the inſtrument, you wil at the 
ſay, ARE and DELIVERED to the ſaid B. hei-: ect of 
table S2 4TE and SAsIVE, actual, real, and co. d to 
poral poſſeſſion of the lands and others, lying oth 
and deſcribed in manner foreſaid, AND 71 evailed 
by delivery to the ſaid procurator of earth ati real) 
ſtone of the ſaid lands, with all other uſual aal ſup 
neceſſary ſy mbols; Bur with the exceptions u the ; 
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vader the reſervations above expreſſed, 4FTER 
De form and tenor of the charter and precept 
r ſaline above inſerted, in all points: #HERZ- 


„OV, &c. 


nt 


the 
the 


late 


4. Or THE CHARTER OF RESIGNATION AND 
CONFIRMATION, 


g The charter of reſignation is often united 
bly, With the charter of confirmation. Formerly it 
on Nas the conſtant practice to unite them; and, 


ner n charters of reſignation down to a late period, 
ers, ou will find a clauſe of confirmation uniform- 


thrown in. The practice proceeded on this, 
hat the diſpoſition to the purchaſer enabled 
lim to enter with his ſuperior either by reſig- 
ation or confirmation, the one without pre- 
dice to the other;“ and hence it was thought 
lat the effect of the one did not deſtroy the 
lect of the other. On the contrary, they were 
ad to afford mutual ſtrength and ſupport to 
ach other, But latterly a better practice has 
lerailed, and the danger of any interference is 
refully guarded againſt. To explain this, I 
all ſuppoſe A. to have fold an eſtate to B., and 
the diſpoſition to have inſerted an obliga- 
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of reſignation and precept of ſaſine; that, upar 


the procuratory in A's. diſpoſition, aſſigned t; 


cording to the old practice, there would hat 


tion; or perhaps we may attribute this pradlic 


— > — - — = = 9 = 
. * l 2 — B e 
. & — 4 = : — 2 \ IP 9 . 7 A - - \ 
©, — — — - b = . . — " bd * 4 i= _ * = . 
7 % 5 —— : 5 : — : E ISL 1 5 8 ä iS g wt 1 ä 
Os 2 2 Rr 5 he P rn Tue hs .. ol 8 - 3 Bt 0 2 r Ec _ - : — —ä 
N —— ed ** — or = . «(5 * + v0 — 9 9 * fl [po - N 4 932 * . 1 >. a * b l FIY 
gat =>. ==: IL A c nn e We n . b » Se — S 
AD . LO — — 2 rs * — — — — 6 yp n vx \ * * Ta gh” 4 *. * F ö ä — * — * 4 — 
2 2 2 - — K 2 K « " 1 ** LY ES — * 23 0 = 
* r - , R 
hoy n ry 1 ho 1 _ * * * "IR 
i hen 8 rn e r wn GEES 2 — 2 - * 5 * > * 1 „ K . = — * 22»*»* 
eee ; IE" n Ce 3 5 
1 


240 Of the Purcbaſer's Title. 


is di 
ound 
would 
dope! 
gata. 
But 
pf uni; 
d, thi 
neceſſ⸗ 
us, 

quired 
ler by 

eligna 
icht, 
ions h 
the pu; 
nd ob 
ſame v 


tion to infeft, a me and de me, with a Procuraton 


this precept, B. was infeft, and then ſold th 
lands to C., with a precept of ſaſine. C., i 
completing his title, we ſhall ſuppoſe to har 
taken a charter of reſignation, proceeding i 


him by B. In this charter of reſignation, a 


been a clauſe confirming all the writs in favou 
of C. and his authors; and it was then hell 
that this confirmation, in terms of the pur 
chaſer's diſpoſition, did not affect the reſigns 


to the opinions of a ſtill earlier period, whe 
rights abſolutely baſe were ſecured by a clauſed 
this kind, without the poſſibility of their inte 
fering with the public right created 7 the re 
{ignation. renien 
But from whatever caufe this BITS aol may oc 
the danger of it has been perceived, and is cake uf 
fully ſnunned. Were a title to be complete 
now in the manner that I have ſuppoſed, ti 
conſequence of the general clauſe of confirm! 
tion would be to render B.'s baſe right a pul 
one, and conſequently to diveſt A.; and A. H inmed 
ing diveſted, the procuratory of reſignation i thers a 
4 | certain 


Charte, 


Know 


on 
IPod 

thy 
„ 
have 
1 
d t 
„. 
hare 


-inded could carry nothing, and the charter 
would conſequently be void, the whole eſtate, 
roperty” and ſuperiority, nn. in the bes 
reditas jacens of Dres 

But although this would be the cunfoquaiie 
f uniting theſe forms in the caſe I have ſuppoſ- 
d, there are other caſes where their union is 
neceſſary, and where it will ſave other forms, 
us, for inſtance, where a purchaſer has ac- 
nuired right to an eſtate deſcending to the ſel- 
ler by baſe titles, and is deſirous of entering by 
elignation; he will confirm the ſeller's baſe 


Voll 


hel 
put: 
SU 
dice 
hen 
ſed 

ue 
e I 


ions his procuratory of reſignation, and enables 


nd obtain his charter of reſignation. In the 
ame way, this union may be exceedingly con- 
renient for an heir in different ſituations that 
my occur; but theſe deeds 1 do not at preſent 
uke up. 


role 
are 
letel 

thi 
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be 
ni 


Charter of Refignation and Confirmation in fas 
vour of a Purchaſer. 


Hor 415 mew by theſe preſents, That I. C. 


Gg 
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is diſpoſition to B., on which C. 's charter is 


icht, which raiſes it up into a public one, ſanc- 


the purchaſer to reſign upon that procuratory, 


immediate lawful $U2zZR10R of the lands and o- 
thers aftermentioned, IV CONSIDERATION of a 
certain ſum of — paid to me by B. for 
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righteous meiths and marches thereof, 28 fh 
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granting hereof, have EV, GRANTED,' aj 
P1SPONED, and for me and my heirs and ſy 
ceſſors perpetually co, as. I hereby am 
GRANT, DISPONE, and perpetually CONFIRN, y 
and in favour of MY L£OYITE B., his heirs wt 
aſſignees whomſoever, heritably and irredeen 
ably, ALL and WHOLE, &c.; WHICH Lay 
and others foreſaid formerly belonged hai 
tably to A., holden by him immediately of af 
under me (in virtue of the confirmation her 


me 
und 
pendi 
quiet] 
whate 
and h 
SUM C 
terms 
mas, 
ſeu d 
heir 1 
other 
ſervic 
quire 
THER 
for n 
CONF; 
grant, 
L. ſo 
whon 
hol, 
and c 
ſepar: 
Me an 
dation 
infeft 
SING 
Your 


B., and his foreſaids, by diſpoſition containin 
procuratory of reſignation, and dated z an 
which lands were, in virtue of the ſaid pro 
ratory of reſignation, duly and lawfully reſign 
ed and furrendered in my hands, as 1mmedit 
lawful ſuperior thereof, ZI Faro and for nes 
infeftment of the ſame, to be made and grant 
ed to the ſaid B. and his heirs whomſoever, be 
ritably and irredeemably, in legal form, as at: 


the date of theſe preſents, at more length beat; 
TO BE HOLDEN the ſaid lands and eſtate, by tit 
aid B. and his heirs, of and under me and i 
beirs and ſucceſſors in the eſtate of 1 
feufarm, fee, and heritage for ever, by all i 
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ame lie in length and breadth, with free iſh 
ind entry thereto, and all and ſundry parts, 
pendicles, and pertinents thereof, freely and 
quietly, without any impediment or obſtacle 
whatever; G171NG therefor, yearly, the ſaid B. 


E 

ſup 
m 
15 5 
E 


ern. and his foreſaids, to me and my forefaids, the 
Aso OF 9 STERLING of feu' duty, at two 
he terms in the year, Whitſunday annd Martin- 
u mas, by equal portions, 4D DOUBLING the ſaid 
crc eu duties the firſt year of the entry of each 
el heir in the foreſaid lands, aND THG for all 
no other burdens, exactions, demands or ſecular 
ui fervices which can anywiſe be exacted or re- 


quired forth of the faid ſubjects: AnpD ruR- 
turk, I have RATIFIED and APPROVED, and 
for me, my heirs and ſucceſſors perpetually 
CONFIRMED, a DISPOSITION of date the , 
granted by L. to the faid A., whereby the ſaid 
L. fold to the ſaid A., his heirs and aflignees 
whomſocever, heritably and irredeemably, all and 
whole the lands and others abovementioned, 
and obliged himſelf to infeft the ſaid A. by twe 
ſeparate infeftments and manners of holding, a 
ne and de me, and granted procuratory of reſig- 
tation and precept of ſaſine for expediting theſe 
nteftments ; 46 Aso, the TYR of 64. 
ir following on the ſaid diſpoſition in fa- 
your of the ſaid B., of date 5 „recorded 
Gg 2 
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 DBELARE this confirmation to be as valid ani 


as if the ſaid writs hereby confirmed had ben 
word for word herein contained, or as if 


all objections and defects which can be brought 


have diſpenſed, and for me and my foreſaids far 


which the right of a purchaſer is completed, {of 


\— 
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r 


„xp THAT in the whole heady 
i clauſes, and contents thereof; 4 


Wonſ1d: 
Whe ch: 
g rene 
ä yſelf 
ou th 
The 
rom t 
| ation 

erms C 
is th 
ſts in 
The 
he roy 
ot in 
niſſion 
elgnat 
he crc 
vith th 
on, ar 
tom th 
udicial 
It is 
harter 
ion of 
nd in 
riginal 
mth a 
rhich! 


effectual, and of as great ſtrength and - effec; 


this confirmation had been granted before the 
taking of the ſaid ſaline ; wherewith, and with 


againſt the ſame, or againſt this confirmation, | 


ever diſpenſe, $471NG and RESERVING ALVI 
my own rights, and the rights of all others in 
the ſubjects above diſponed, as accords of lay; 
ADI consawT to the REGISTRATION hereof in 
the books of Council and Seſſion, therein to re 
main for preſervation, and thereto coVS TTT 

my procurators, &c. AND fun 


THER « (Iyer a Aer of ſaſi _ 


2. Where the Eflate holds of the Crown. 


In laying before you the crown charter, U 


as to be held of his Majeſty, I ſhall follow 
different order from that which I obſerved it 
treating of the private charter. In that caſe, 
appeared to be the moſt natural order, after hail 
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JLabdered the diſpoſition; and ſaſine, to turn to 
Je charter of confirmation by which that right 
+ rendered public. At preſent I ſhall think 
pyſelf more at liberty, and ſhall firſt lay before 
ou the charter of reſignation. 

The crown charter differs in no material part 
rom the charter by a ſubject ſuperior ; the in- 
ation of the deed is the ſame ; the clauſes and 
ems of conveyance are the ſame ; the effect of 
is the ſame; the difference principally con- 
its in the form of obtaining the charter. 
The Barons of Exchequer, upon whoſe warrant 
he royal charter proceeds, act in a miniſterial, 
ot in a judicial, capacity. They are the com- 
niſioners named by his Majeſty for receiving 
elgnations, and renewing the inveſtitures of 
he crown vaſſals: Their office is the ſame 
zich that of the commiſſioners of a private per- 
on, and they are appointed by a commiſſion 
zom the King, n. unconnected with their 
udicial powers. 

lt is the duty of the Barons to ſee that the 
harter be regular, that it agree in the deſcrip- 
lon of the lands, in the nature of the holding, 
nd in the amount of the ſervices, with the 
nginal charter; or, what is. the ſame thing, 
nth a former crown charter of the ſame lands, 
mich muſt have undergone a ſimilar reviſal. 
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Being ſatisfied in theſe particulars, they give tal haſer 
ſanction to the ſignature, which is the warrant offi; co 
the charter; and the ſignature thus approved a elign 
and ſanctioned, gives authority to the keepers iter of 
the different ſeals to expede thoſe precepts u er of 
warrants, which have been deviſed for the . onſid 
curity of the crown and of the vaſſals, for I haſer 
check to every ſpecies of fraud, and as a mem Noldin 
of preſerving evidence of the right. bis tit] 
There are thus two objects of attention, Mn the 
one is the ſignature, the other is the paſſig diſ:ived 
the different warrants through the ſeals; u ept ol 
in this order I ſhall treat the ſubject. btain 
11 ft , | But 
1. Of the Signature. jetes 
it ca 
The fignature is an order under the fupepared, 
ſcription of his Majeſty (or under the call. Aco 
which contains a fac ſimile of that ſuperſa t the « 
tion}, with conſent of the Barons of Exchequa 
for a charter to be made out in favour of ti 
vaſſal, in the terms therein expreſſed. Thi 
ſignature is prepared by a clerk to the by 
and the preparing of them is one of the jl 
vileges peculiar to that order. They var) 
cording to the nature of the charter which 5 
be granted, as a ſignature of reſignation, 05 
confirmation, and ſo on. In the caſe of api 
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Unaſer at a voluntary ſale, the charter by which 
e completes his title will be either a charter of 
eſignation, a charter of confirmation, or a char- 
er of reſignation and confirmation. (The char- 
er of ſale and adjudication will be afterwards 
onſidered.) When the diſpoſition to the pur- 
haſer has been granted by a perſon infeft, and 
jolding of the Crown, he may either complete 
is title by a charter of reſignation, proceeding 
n the procuratory in the diſpoſition he has re- 
ered, or he may take infeftment on the pre- 
pt of ſaſine contained in that diſpoſition,” * 
obtain a charter of confirmation. 

But I am to ſuppoſe that the purchaſer com- 
pletes his title by a charter of reſignation ; in 


dared, and will conſiſt of the following parts: 
. Acommand to prepare a charter. 2. The terms 
the diſpoſitive clauſe of the charter. 3. The 
erms of the quæquidem. 4. Of the tenendas. 
. Of the reddendo. And, 6. The concluſion, 
dering the charter to be executed in ample 
om, and with all clauſes ea Theſe 
arts are thus expreſſed : 


# 


t caſe, a ſignature of reſignation will be pre- 


= — — ——— - 


n 
S 


PP ne vt 
SS en . on” a SY 
— - 
at SETS 9 2 
= —— — 2 = 


r % 
7 * 2 
DI N 


= are ea 

— aa: — 

* hs Ars, RY 
Pn, — N * 


— — 
— — E- — 
n 


= * ——— 
— —— 
2 A os. 
5 © id <> . 1 
— — A 
— 


N 
i 
C 
1 
4 
1 
' 
j 
1 
[ 
} 
4 
i 
i 
1 
4 
4 | 
' ' 
/ ; 
' I 
| 
ö 1 4 
5 11 
. 
"ny 
f * . 
' = 1. 
46/108 
1 „ 
. 
; 1.18 
— | 
7 
| \ 11 N 
v 
's a 
1 
e 
o [] 
_ N 18 
V4 — 
4: 240 
l 1 
7 9 
* i 
* 
1 
: 1 
1 R 
"oy 
16 * 
1 
1 oy 
j 4 
71 
1 1 
mT. 
1 vo 
641 
„ ot or 
bf 4s 
1 
bad Ml 
4 
va 
* t > 
E. i _ 
N ** pl 1 
Fi wu 
"* - 
N mn 
ww 7 „ 
8 * 1 
* 
5 * 
lk 1 21 * 
air 
+ "I Mir” 
: N — 
j FIR 
96 ol 
Ha 
Wnt ; 
ku 4 8 
1 4 
[1 1M 
1 + 
HP" 
. 5 
_\ "0 
un 
Fs 
RAP 
71 
W471 
| 4 $i f 
Wt, 
(B04 
. Mt WH 
1 
1 U 
ii 
il 444 19885 
WW 
i 
of ! N 
an. 
I 
I 1} hi 
1 
M 
1 
75 N \ 
ee 
1 
. 
1 my it 
10: 185 
mEmW 44 
l 
ti if! i 
40] 
1 4 
% 4 F 1 
_ A} 1 
YM 
"82 4 
IG \ 
000 
i 
' 1 f 41 
. 
Nr 
14. | 
OR 
iN thi: ; 
Find | 
' 78.86 
"3 
Wait!" 18 
* 110 * 1 
FI q 
1 1 \ 
1 
Me 
wg) 
11 
e 
0 . 
N 
e 
＋ Mn 
Fl 
1 
1 
Om 
VWs 
i} ty. 
. AY 
* f 1 
x * 
1 
, 
. 
Ml, 
t 10 ls 
1 
IE 
h | 
jj i! ' 
1 
ay g 


— 


by = = Ty * = $3.4, ou: n% ma Preto wid om - 
9 — bm zun N a 2 > 4 * r - 
3 2 , 


an; be. EC — 
N 3 * — = 
. 
= = 
4 RO SET WIL AAP K * * 


n 
$a 


— 1 — 
$2: EA IB: 


248 Of the Purchaſers Title, 
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Crone 62 z R. 25, i ſerferipin i is marke eh k f the 


caſbet. 
ou nur Loting wih ine SPECIAL A 
F1CE:and CONSENT of A., Eſq. Lord Chief B 
ron of his Majeſty's Court of Exchequer in thi 
part of Great Britain called Scotland, B., (; 
D., and E., Eſqrs., remanent Barons of hi 
Majeſty's ſaid Court of Exchequer, DI 
charter to be made and paſſed under the {a 
appointed by the treaty of Union to be kept 
in place of the great ſeal thereof formerly ule 
there, G6171NG, GRANTING, and DISPONING, alt 
for his Majeſty and his royal ſucceſſors pers 
tually co FRM, as his Majeſty, with at 


ful 

pt the 
the Dr 
mad: ), 
ent 
Exche 
ns po 
ys 
pon 2 
mmed 
imply 
and fc 
made 


vice and conſent foreſaid, by theſe preſeui ers £ 
GIVES, GRANTS, and DISPONES, and for him rede 
his royal ſucceſſors perpetually cou, toWWſthen; i - 
Majeſty's ZOYIZE L. M., and his heirs and Mation 
ſignees whomſoever, heritably and irredem e dat. 
ably, all and whole (Here the lands are deſc: »: ; 
ed as in the diſpoſition, and in the charter wid lan 
which the ſignature is to be reviſed) ; Y9109ittcn 
LANDS formerly belonged heritably to W. S., i: May 
den by him immediately of and under his Mi TAE 
ſty, and were diſponed by the ſaid W. 8. to Heritage 


2 
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id L. M. and his foreſaids, by diſpoſition con- 
hining: procuratory of reſignation, and dated 
; AND which lands were, in virtue 
f the ſaid procuratory of reſignation, duly and 
aufully reſigned and ſurrendered in the hands 
Fe the ſaid (Lord Chief Baron, or the name of 
the Baron in whoſe hands the refs gnalion WAs 
mad:), for himſelf and in name of the rema- 
ent Barons of his Majeſty's ſaid Court of 
Exchequer, his Majeſty's commiſſioners, hav- 
ns power to receive reſignations in his Maje- 
y's name, and to grant new infeftments there- 


yon as in the hands of his Majeſty, who is the 


nmediate lawful ſuperior thereof, purely and 


imply, by ſtaff and baton, as uſe is, IN FAVOUR 
und for new 1infeftments of the ſame, to be 
made, given, and granted to the ſaid L. M., his 
hers and aſſignees whomſoever, heritably and 
Iredecmably, in legal and proper form, as au- 
hentic inſtruments taken upon the faid reſig- 
lation in the hands f , notary public, of 
he date of theſe preſents, at more length bears, 
70 BZ HOL DEN and TO HOLD, ALL and FHOLE the 
id lands and others, with the pertinents above- 


ritten, by the ſaid L. M. and his foreſaids, of 


li Maf yeity and his royal ſucceſſors, immediate 


awful ſuperiors thereof, in feufarm, fee, and 
Mage for ever, by all the righteous meiths 
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and marches thereof, old and divided, a; " BY 
lame lie in length and breadth, &c., houſs, Miro: 
biggings, &c., freely, quietly, &c., without ay 
revocation or obſtacle whatever, 6G171NG there. 
for yearly, the ſaid L. M. and his foreſaids, . Ed 
his majeſty and his royal ſucceſſors, immediate R. 
lawful ſuperiors thereof, the ſum of (The ret. aron 
dendo will correſpond preciſely with the *., 
dendo of the former charter of the crown), 4x1 
: THESE for all other exaction, demand, or ecu. 
lar ſervice which can be exacted or required Exc 
furth and from the lands and others abovewrit- WWicor 
ten, or any part or portion thereof; AND THT 
the ſaid charter be extended in ample form, 
with all clauſes needful, and precepts be dited. 
ed hereupon. GIVYEN at EDINBURGH, the 
day of one thouſand ſeven hundred a . [ 
ninety-ſeven years “. = © 
| 85 A, en the 
Compoſition, L. Sterling. B. ſl 
B. | 0 er of 
D. 0 ha 
E. eeted 
and, in 
* Each page of this ſignature is ſubſcribed by the Baron * ill be 
viſer, and the laſt page by the whole Barons; and, when ＋ 0 prep 
pleted as a warrant for the precept, bas the receipts and marking Ermatic 


which are here ſubjoined to it. 


ls. 
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Edinburgh, 2d February 1797. Received the 


ahve compoſition of Sterling. 
J. G. D. R. G. 


Edinburgh, 3d F. OO 1797. Pram to 
he Right Honourable the Lord Chief Baron, and 


Barons of his Majeſty's Court of Exchequer in 


Srotland, by me 
R. Bu. 


Exchequer, Edinburgh, 4% February 1797. 


corded in the regiſter of fignatures. 
I. 


2. If, in place of taking a charter of reſigna- 
tion, the purchaſer ſhall have firſt been infeft 
01 the precept of ſaſine in the diſpoſition from 
he ſeller, he will complete his title by a char- 
er of conſirmation; or, where the ſeller may 
wo have been infeft baſe, the title may be com- 
pleted by confirming both of the baſe rights; 
und, in either caſe, a ſignature. of confirmation 
"ul be prepared, conſiſting, 1, Of the command 
o prepare a charter. 2. Of the clauſe of con- 
nation, 3. Of a clauſe diſpenſing with de- 
Ks, 4. Of the tenendas. 5. Of the redden- 
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do (or, in place of theſe two laſt clauſes, a ſav- 
ing clauſe, reſerving his Majeſty's right to the 
duties and ſervices payable by the original 
rights). And, laſtly, There will be an order 
to extend the charter in ample form. 


 Srenature of Confirmation. 


Gro R. [ Marked by the Caſh. 
OUR SOVEREIGN LORD, with the SPECIAL Ab- 
FICE and CONSENT of A. Eſq., Lord Chief Ba- 
ron of his Majeſty's Court of Exchequer, in 
that part of Great Britain called Scotland, B. 
C. D. and E., remanent Barons of his Majeſty's 
ſaid Court of Exchequer, DANS a charter to 
be made and paſſed under the ſeal appointed by 
the Treaty of Union to be kept and uſed in 
Scotland, in place of the Great Seal thereof for- 
merly uſed there, RATTTTI VO and APPROFING, 
and for himſelf and his royal ſucceſſors per- 
petually coNF1RMING, likeas his Majeſty, with 
advice and conſent foreſaid, by theſe preſents 
RATIFIES, APPROYES, and for himſelf and his 
ſucceflors perpetually covz7Ras to his Majeſty's 
Torr L. M., his heirs and aſſignees whom- 
ſoever, heritably and irredeemably, 4 D1SP0- 
SITION granted by W. 8. to the ſaid L. M., 
_ „whereby the ſaid W. 8. 


* 


er 
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p1SPONED to the ſaid L. M. and his fore- 
ſaids, heritably and irredeemably, all and whole 


(Here the lands will be deſeribed, and the de- 


ſeription muſt correſpond with that of the lands 


in the former Crown charter); HI diſpoſi- 
tion contains an obligation on the ſaid W. 8. 
to infeft the ſaid L. M. and his foreſaids in the 
ſaid lands and others, by two ſeveral infeftments 
and manners of holding, the one thereof to be 
holden from them of their immediate lawful 
ſuperiors thereof, in the ſame manner, and as 
freely in all reſpects as the ſaid W. S. or his 
predeceſſors held or might have holden the ſame 
themſelves, with a precept of ſaſine applicable 


thereto : As ALSO, an INSTRUMENT Of SASINE 


in favour of the ſaid L. M., taken on the ſaid 
precept of ſaſine under the hands of no- 
tary public, and recorded in the _ regiſter 
of ſaſines the day of ; AnD THAT in 
the whole heads, clauſes, articles, tenor and 


contents of the ſaid writs, DISPENSING hereby 


with the generality of this confirmation, A 
DECLARING, that the ſame is and ſhall be as 
valid and ſufficient, and of as great force, 


ſtrength and effect, as if the faid diſpoſition, 
precept of ſaline therein contained, and inſtru- 


ment of ſaſine following thereon, were herein 


verbatim inſerted, and as if this confirmation 
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had been granted before the taking of the ſaid 


ſaſine, although the ſame be not ſo done: 


WHEREWITH, and with all other objections, 
defects or imperfections which can be anyways 
alleged+ or objected againſt the ſame, or this 
confirmation thereof, his Majeſty Has DIS. 


PENSED, and by theſe preſents, with conſent 


. foreſaid, DisPEnsEs for ever; TO BE HOLDEN 
and to hold all and whole the ſaid lands and 
others, with the pertinents abovewritten, by 
the ſaid L. M. and his foreſaids, of his Majeſty 
and his royal ſucceſſors, immediate lawful ſu- 
periors thereof, in feufarm, fee, and heritage 


for ever, by all the righteous meiths and marches 


thereof, old and divided as the ſame lie in 
length and breadth, &c., houſes, biggings, &c., 
freely, quietly, &c., without any revocation or 
obſtacle whatever; 6171vc therefor, yearly, the 
ſaid L. M. and his foreſaids, to his Majeſty and 
his royal ſucceſſors, immediate lawful ſuperi- 


ors thereof, the ſum of (The reddendo muſt 


correſpond with the reddendo of the former 
charter); A THESE for all other burden, ex- 


action, demand, or ſecular ſervice which can be 


exacted or required furth and from the lands 
and others abovewritten, or from any part or 
portion thereof; AND THAT the ſaid charter be 
extended in ample form, with all clauſes need» 


fu] 
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fal, and precepts to be directed thereupon, 
Criren AT EpinBUuRGH, the day of 
one thouſand ſeven hundred and ninety-ſeven 
years. | N 


This fignature is figned and marked in the fame 
manner with the ſignature of reſignation. 


IT have given in this ſignature of confirmation 
both the tenendas and reddendo, becauſe it is 
the more uſual form of this ſignature; but in 
place of theſe, you will ſometimes find the fol- 
lowing clauſe ſubſtituted, SA %ꝗ and RE“ 
SERVING to his Majeſty and his royal ſucceſ- 
fors, the feu and blench duties, and other duties 
and ſervices payable to them furth of the lands 
and others foreſaid, in terms of the former rights 
and infeftments of the ſame.” 


3. Theſe two forms, the charter of reſigna- 
tion and of confirmation, it may be neceſſary 
to unite. Thus, ſuppoſe A. B., holding of the 
Crown, to have diſponed to W. S., with pro- 
curatory and precept, and W. S. to have taken 
ſaſine on the precept, and afterwards diſponed 
with procuratory and precept to L. M., if L. 
M. were deſirous to hold of the Crown by a 
charter of reſignation, he would attain his ob- 
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ject by confirming A. B.'s diſpoſition to W. 8.; 
which would make W. S.'s right public, and ſo 
give effect to the procuratory in his diſpoſition, 


by which means a charter of reſignation on 
that procuratory in favour of L. M. would car. 
ry to him the whole property and ſuperiority 
which had been formerly in A. B.. It is for ſuch 


a a purpoſe as this that the charters of reſignation 
and of confirmation are united. The fignature 


on which it proceeds is prepared in this form: 


Sienature of Refignation and Confirmation. 


Cone R. [Marked by the Caſh, 
OUR SOFEREIEN LORD, with the SPECIAL Ab- 


vick and coνSEN of A.; Eſq. Lord Chief Ba- 
ron of his Majeſty's Court of Exchequer in that 
part of Great Britain called Scotland, B., G, 
D., and E., Eſqrs., remanent Barons of his Ma- 
jeſty's ſaid Court of Exchequer, -0RDAINS a 


charter to be made and paſt under the ſeal ap: 


pointed by the Treaty of Union to be kept and 
uſed in Scotland in place of the great ſeal there- 


of formerly uſed there, IVO, GRANTING, and 


DISPONING, and for his Majeſty and his royal 
ſucceſſors perpetually CONFIRMING, as his Ma- 
jeſty, with advice and conſent foreſaid, by theſe 


preſents GES, GRANTS, and DISPONES, and for 


2 
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him and his royal ſucteſſors perpetually cox- 
Ixus, to his Majeſty's LorviTz, L. M., and his 
heirs and aſſignees whomſover, heritably and 
irredeemably, all and whole (Here the lands 
are deſcribed); MhNeE LANDS belonged heri- 
tably (in virtue of the confirmation herein grant= 
ed), to W. S., holden by him immediately of 
and under his Majeſty, and were diſponed by 
the ſaid W. S. to the ſaid L. M. and his fore- 
ſaids, by diſpoſition containing procuratory of 
reſignation, and dated ; AND WHICH 
lands were, in virtue of the ſaid procuratory of 
reſignation, duly and lawfully reſigned and ſur- 
rendered in the hands of the ſaid , for 
himſelf and in name'of the remanent Barons of 
his Majeſty's ſaid Court of Exchequer, his Ma- 
jeſty's commiſſioners having power to receive 
reſignations in his · Majeſty's name, and to grant 
new infeftments thereupon, as in the hands of 
his Majeſty, who is the immediate lawful ſu- 
perior thereof, IV FArouk and for new. infeft- 
ments of the ſame, to be made, given, and 
granted to the ſaid L. M., his heirs and aſſig- 
nees whomſoever, heritably and irredeemably, 

in legal and proper form, as authentic inſtru- 

ments taken on the ſaid reſignation in the hands 

of „ notary public, of the date of theſe pre- 

lents, at more length bear; 3 TO BE HOLDEN, &c. 

11 


A T 
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(Here the tenendas will be inſerted in com. 


mon form); 617186 therefor yearly, &c. (The 


reddendo will alſo be inſerted in common form), 
AvD THESE for all other burden, exaction, de. 


mand, or ſecular ſervice which can be exaQed 


or required furth and from the lands and o- 
thers abovewritten, or from any part or por. 
tion thereof: As 4150, his Majeſty, with ad- 
vice and conſent foreſaid, xATIEIES and 45. 
PROFES, and for himſelf and his royal ſucceſ- 
ſors by theſe preſents perpetually conrr1Rms, a 
diſpoſition bearing date te day f „ 


granted by A. B. to the ſaid W. S., whereby 


he ſold and diſponed to the ſaid W. S., his heirs 
and aſſignees, heritably and irredeemably, al 
and whole the lands and others abovemention- 
ed, obliging himſelf to infeft the ſaid W. 8. 
and his foreſaids in the ſaid lands, by two ſeve- 
ral infeftments and manners of holding either 
a me or de me; as alſo the inſtruments of ſaſine 
in favour of the ſaid W. S. following on the pre- 
cept contained in the ſaid diſpoſition, dated the 
; and regiſtered , 4N the whole heads, 
articles, clauſes, and contents thereof : And his 
Majeſty, with advice and conſent foreſaid, here- 
by DEcLARES this confirmation to be as valid 


and ſufficient, and of as great force, ſtrength, 


and effecl, as if the ſaid diſpoſition, precept of 
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ſaſine therein contained, and the inſtrument 
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1» 

to of ſaſine taken thereon, were verbatim herein g 

) inſerted, and as if this confirmation had been - 

Fe granted before the taking of the ſaid ſaſine; | i 

d THEREWITH, and with all other objections, de- 1 
fects, or imperfections which can be anywiſe 

: alleged againſt the ſame, or this confirmation bt 


thereof, his Majeſty As DISPENSED, and by 
theſe preſents D1IsPzwnszs for ever, AND THAT 

the ſaid charter be extended in ample form, 

with all clauſes needful, AvD precepts be direct- 
ed thereon as effeirs, Girzn at EDINBURGH, 
the day of one thouſand ſeven hun- 

dred and ninety-ſeven years. 


— 


Subſcribed and marked in the ſame way as the 


others, 


- 


2 n 4 


4. I have thus given the ſimple form of the 
ſignature, and I ſhall now take notice of thoſe 
variations which occur in it, marking, 1. Thoſe 
which are occaſioned by the lands holding of 
the Prince; 2. Thoſe which muſt accom- 

| pany the changes in the object of the deed; 
and, laſtly, Thoſe which ariſe from the lands 
having been formerly church lands, i 
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1. . Te ee on the W * the Lands 
Holding of the Prince. 


"il, Tit Genatures-which I have now laid be. 


fore you, are thoſe of lands holding of the. 
_ crown, and the firſt variety which I ſhall mark 


is that which takes place where the lands hold 
of the Prince. 


this 3 Hicnwsss Gz0R GE AUGUSTUS F RE- 


DERIck, Prince of Great Britain and Wales, 
Prince and Stewart of Scotland, Electoral Prince 
of Brunſwick and Lunenburgh, Duke of Corn- 
wall and Rotheſay, Marquis of the Iſle of Ely, 
Earl of Carrick, Cheſter, and Eltham, Viſcount 
of Launceſton, Baron of Renfrew and Snow- 
den, and Lord of the Ifles, with the ſpecial ad- 
vice and conſent of A., Eſq. Lord Chief Baron 
of his Majeſty's Court of Exchequer in that 
part of Great Britain called Scotland, B., C, 
D., and E., Eſqrs., remanent Barons of his Ma- 
jeſty's ſaid Court of Exchequer, commiſſioners 
nominated and appointed by his Royal High- 
neſs for the adminiſtration and government of 


the principality of Scotland, ORD a charter 


to be made and paſſed under his Royal High- 


neſs's great ſeal, 61r71n6, &c., and for his High- 


neſs and his royal ſucceſſors ä co. 


FIRMING, &c. to his Highneſs's ZO ITE L. M., 
his heirs and aſſignees whomſoever, heritably 
and irredeemably, ALL and FHOLE, &c.; WHICH 


L4ND$ and others abovewritten formerly per- 
| tained to F. G., holden by him of his High- 


neſs and his royal ſucceſſors, Princes and Stew- 
arts of Scotland, immediate lawful ſuperiors 
thereof, &c. (The reſt of the quæquidem is in 
common form), 70 BE HOLDEN and To HOLD, 
4LL and nos the ſaid lands and others, with 


the pertinents thereof particularly above ſpeci- 


fied, by the ſaid L. M. and his forefaids, of 
and under his Highneſs and his royal ſucceſſors, 
Princes and Stewarts of Scotland, in feufarm, 
fee, and heritage, by all the righteous meiths 
and marches thereof, old and divided, as the 
fame lie in length and breadth, &c., houſes, 


biggings, &c., GIVING therefor yearly, the ſaid 
L. M. and his foreſaids, to his Highneſs: and 
his royal ſucceſſors, Princes and Stewarts of 


Scotland, immediate lawful ſuperiors thereof, 
the ſum of, &c. (The remaining part of the 
ignature } is in common form). 


2, When the Prince is under age, the King 


acts for him as his adminiſtrator in law, and the 
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following changes will take place in the ſigna- 
ture. | | 

Our SOVEREIGN Loxp, with the ſpecial Ab ICI 


and CONSENT of A., Eſq. Lord Chief Baron of 
his Majeſty's Court of Exchequer in that part 


of Great Britain called Scotland, &c. &c., on- 


DAINS a charter to be made and paſled, &c,, 
cry, GRANTING, and DISPONING, and for 
his Majeſty and his royal ſucceſſors perpetually 
CONFIRMING, likeas his Majeſty for himſelf, 
and as adminiſtrator in law to his ſon, George 


Auguſtus Frederick, Prince of Wales, and Prince 


and Stewart of Scotland, with advice and con- 
ſent foreſaid, cirzs, GRANTS, and DISPONES, 
and for himſelf and his ſon and their royal ſuc- 
ceſſors perpetually conzizms, to his Majeſty's 
LOYITE L. M., his heirs and aſſignees whom- 
ſoever, heritably and irredeemably, Azz and 
1hOLE, &c.; WHICH LANDS and others above- 
written formerly pertained to F. G., holden by 
him of the Prince and Stewart of Scotland, im- 
mediate lawful ſuperior thereof, &c. (The reſt 
of the quæquidem is in common ſtyle, with this 
alteration, that you ſay the lands were reſigned: 
in the hands of the Barons, as in the hands of 
his Majeſty, as tutor and adminiſtrator in law 
for the ſaid George Prince of Wales, Prince 


Of the Purchaſers Title. 263 


« and Stewart of Scotland, immediate lawful 
« ſuperior of the ſame,” T0 BE HOLDEN and to 
HOLD, ALL and WHOLE the foreſaid lands and 
others, by the ſaid L. M. and his foreſaids, of 
and under his Royal Highneſs George Prince 
of Wales, Prince and Stewart of Scotland, and 
his royal ſucceſſors, Princes and Stewarts- of 
Scotland, in feufarm, fee, 'and heritage, by all 
the righteous meiths and marches thereof, &c., 
houſes, biggings, &c., ce therefor yearly 
to his Royal Highneſs George Auguſtus Frede- 
rick Prince of Wales, Prince and Stewart of 
Scotland, and his royal ſucceſſors, Princes and 
dtewarts of Scotland, immediate lawful ſupe- 
riors of the ſame, the ſum of, &c. 


3. It may happen alſo, that, while the King 
acts as adminiſtrator for his ſon, there may be 
lands holden of the crown, as well as of the 
Prince, to which the perſon may wiſh to com- 
plete his title, and in that caſe both parcels of 
land may be thrown into the ſame ſignature, 
and given in one and the fame charter, The 
lignature will be thus expreſſed: 


GEORGE R. [Marked by the Caſbel.] 
Ove Sorzrzren Lox, as King, and as admini- 
ſtrator in law for his ſon, his Moſt Serene 
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Highneſs, George Auguſtus Frederick, Prince of 
Wales and Stewart of Scotland, Baron of Ren. 
frew, &c., with the ſpecial Abyrck and coy. 
SENT of A. Eſq., Lord Chief Baron of his Ma- 
Jeſty's Court of Exchequer in that part of Great 
Britain called Scotland, &c., 08DA41vs a charter, 
&c., GIVING, GRANTING, and DISPONING, and 
for his Majeſty and his Royal ſucceſſors, as 
King, and as adminiſtrator in law for his ſon; 
Prince of Wales, Prince and Stewart of Scot- 
land, perpetually conr1RmInG, likeas his Ma- 
jeſty, with conſent foreſaid, by theſe preſents 
GIVES, RAV TS, &c. &c. (In the quaquidem, the 
firſt parcel of lands will be ſaid to have been re- 
figned in the hands of his Majeſty, as King, and 
the ſecond parcel as adminiſtrator in law for his 
fon, in theſe terms): Which lands firſt above 
deſcribed, viz. (here the names were repeated), 
pertained heritably to F. G., &c. in the hands 
of the ſaid „ for himſelf, and in name and 
behalf of the remanent Barons of his Majeſty's 
ſaid Court of Exchequer, as in the hands of his 
Majeſty as King, immediate lawful ſuperior of 


the ſame ; and which other lands, viz. the lands 


of were duly and lawfully reſigned in 
'the hands of , for himſelf, and in name 
and behalf, &c., as in the hands of his Majeſty, 
as adminiſtrator in law for the ſaid Moſt Se- 
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fene Prince his ſon, immediate laveful ſuperior 
of the ſame; 


To BE HOLDEN, and to HOLD * faid lands of 
, of his Majeſty arid his Royal ſucceſſors 
2s W immediate lawful ſuperiors thereof, in 


feufarm, fee, and heritage for ever, AND To BE | 


HOLDEN and to HOLD the ſaid lands of , of 
the aid Moſt Serene Prince and his ſucceſſors, 

Princes of Wales and Stewards of Scotland, in 
free blench farm, in manner aftet mentioned, 
eue yearly, the ſaid L. M. and his foreſaids, 
to his Majeſty and his Royal ſucceſſors, and to 
the Moſt Serene Prince and his ſucceſſors, 
princes of Wales, and Princes and Stewards of 


Scotland, the feu and blench duties after men- 


tioned, viz., G1Y71NG to his Majeſty and his 
Royal ſucceſſors, for the faid lands of ; the 
ſum of , at two terms in the year, Whit- 
ſunday and Mareiniizas; &c., and G1rV1NG to the 
Moſt Serene Prince and his fucceſſors, Princes 
of Wales, and Princes and Stewards of Scotland; 
for the ſaid lands of „ the ſum of one pen- 
ny Scots money, on the ground of the ſaid 
lands, at the term of Whitſunday yearly, in 
name of blench duty, if aſked allenarly : Ang 
THESE, &c. 
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The compoſitions will be ſtruck neh 
and the receipts by the receiver of each will be 
— 


2. 1 am now to point out the alterations on the 


ſignature, ariſing from the addition of other clauſes 


to the common form, or from the different manner; 


of expreſſing the common clauſes. 


1. The quæquidem is the clauſe on which 
any change will take place; and after the re- 
marks I have made on this clauſe in the char- 
ter of reſignation by a ſubject ſuperior, p. 231, 
it will be unneceſſary to detain you long here. 
The inftance already given is that of a reſigna- 


tion proceeding on a procuratory of reſignation 


contained in the ſeller's diſpoſition to the pur- 
chaſer, in whoſe favour the Crown charter pro- 
ceeds ; and I am now to ſuppoſe that the char- 
ter proceeds, not in favour of the purehaſer, but 
of his heir, the guequidem will be thus expreſ- 
ſed : 1 


WHICH LANDS and others abovewritten pertain- 
ed heritably to W. S., Hol DE by him imme- 
diately of and under his Majeſty, AND WERE by 
his lawful procurators in his name, duly and 


lawfully REST VED in the hands of the ſaid 


for himſelf, and in name and behalf of the re- 
manent Barons of his Majeſty's Court of Ex- 
chequer, as in the hands of his Majeſty, imme- 
diate lawful ſuperiors thereof, &c., agreeably to 
and by virtue of a procuratory of reſignation 
contained in a diſpoſition of the ſaid lands, 
dated „granted by the ſaid W. S. to A. M., 
father to the ſaid L. M., to which the ſaid L. 
M. has now right, as heir in general ſerved and 
retoured to his ſaid deceaſed father, conform to 
retour of his ſervice, dated 3 


Or, I ſhall ſuppoſe that the charter proceeds 
in favour of the purchaſer, but that he has ac- 
quired ſeveral additional parcels of land, and is 


defirous of paſſing one charter for the whole, 


the clauſe will be thus — 
Mulch LanDs of formerly belonged heri- 
tably to W. S., holden by him immediately c* 
and under his Majeſty, and were diſponed by 
him to the ſaid L. M. and his forefaids, by dil 


poſition dated , and containing the pro- 
curatory of reſignation after mentioned; 
WHICH LANDS of , all former * 1 be- 


longed heritably to 8. H., holden +» (ir 
immediately of, and under his Majei:7, 4 
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were diſponed by. the ſaid S. H. to the ſaid 
L. M. and his foreſaids, conform to two diſpo- 


ſitions, each containing a procuratory of reſig 


nation, and bearing date ; AND WHICH 
LANDs of (Here the names of the whole were 
repeated), were, in virtue of the reſpective pro- 
curatories of reſignation contained in the reſpec- 
tive diſpoſitions aboye mentioned, all duly and 
lawfully x5s1GNzD and ſurrendered in the hands 
of the ſaid „ &c., commiſſioners having 


power to receive reſignations in his Majeſty's 


name, and to grant new infeftments thereupon 
as in the hands of his Majeſty, immediate law- 
ful ſuperior thereof, in favour, and for new in- 
feftment of. the ſame, to be made and granted 
to the ſaid L. M., his heirs and diſponees 
whomſoever, beritably and irredeemably, in 

legal and proper form, as authentic inſtruments 


taken on the ſaid reſignations, in the hands of 
notary. public, of the date of theſe pre · 


ſents, at more length bears. 


2. The next clauſe I ſhall take notice of 1s 
the clauſe of union, or a diſpenſation, as it 1s 
ſometimes called, which is ſo common that it 
may be truly faid to be a conſtituent part of 
the ſignature. This clauſe may be thrown in 
without any warrant, and it is conſtantly paſſed 
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by the Barons; it follows the quæquidem, and 
is thus expreſſed: 


AnD FURTHER, his Majeſty w1LLs and GRANTS, 
and for himſelf and his royal ſucceſſors oRDa1ns 
and DECLARES, That a ſaſine or ſaſines to be 
taken now and 1n all time coming by the ſaid 
L. M. or his foreſaids, at the manſion houſe 
of ;©-- , or upon the ground of the lands 
of „or upon any part of the lands 
herein before diſponed, by delivery of earth and 
ſtone thereof, allenarly, without the neceſſity of 
any other ſymbol, are and ſhall be as legal and 
ſufficient ſaſines for the lands, teinds, and other 
heritages before diſponed, with the pertinents 
thereof, or for the parts thereof, for which ſa- 


fine ſhall be ſo taken, as if a particular ſaſine 


were taken for each part and portion thereof, 
and by delivery of all the uſual ſymbols; Av 
THAT notwithſtanding the ſeparate nature of 
the ſaid tenements, whether the ſame proceeds 
trom their lying diſcontiguous, or from their 
being derived from different authors, or requir- 
ing different ſymbols, or from whatever other 
cauſes ſeparate ſaſines of the ſaid ſubjects may 
be required ; #1TH regard to which, and all 


other defects and exceptions that might be made 
to the efficacy and validity of ſuch ſaſines, his 
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Majeſty has D1sPEwnSED, and by theſe preſent, 
for himſelf and his royal ſucceſſors, for ever 
DISPENSES, „„ 


3. The erecting of lands into a barony is be- 
yond the common powers of a commiſſioner, 
and requires a ſpecial warrant. There is no 

late inſtance of ſuch erection, unleſs when there 
is at the ſame time an erection of a burgh of 
barony ; but were it to be applied for, the form 
would be to preſent a petition to the Lords of 
the Treaſury, praying them to authoriſe a ſig- 
nature to be paſſed, erecting and uniting the 
lands into a barony, &c. This petition would be 
remitted to the Barons of the Court of Exche- 
quer in Scotland, under whoſe immediate di- 
rection a ſignature would be prepared, and re- 
turned to the Lords of the Treaſury, by whom 
it would be ſubſcribed ; and having received his 
Majeſty's ſuperſcription, it would be returned 
here as a warrant for the precept under the ſig- 
net, and the reſt of the procedure would take 
place in common form. 
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4. It may happen that lands holding ward 
(even at this diſtance from the act aboliſhing 
that tenure), will appear in a Crown charter, 
without any change on the holding, When ex 
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this is the caſe, the holding will, in virtue of 
the ſtatute 20th Geo, II. c. 50, be converted 
into blench holding, and the reddendo will be 
thus expreſſed : © Gryinc therefor, yearly, the 
ſaid and his foreſaids, to his Majeſty and 
his royal ſucceſſors, immediate lawful ſuperiors 
thereof, the ſum of one penny, Scots money, 
on the ground of the ſaid lands, at the term of 
Whitſunday, yearly, in name of blench farm, 
if aſked allenarly, and that in place of the du- 
ties of ward, and other duties and ſervices for- 
merly payable furth of the ſaid lands of . 
which duties and ſervices are now aboliſhed, by 
virtue of the act of parliament made and paſſed 
in the 2oth year of the reign of his late Majeſty 
Geo. II., entitled, An act for taking away the 
tenure of ward holding in Scotland, and for 
oY the . into feu and blench hold- 
ings.” 


3 Change on the Si ons when the Lands 
have been formerly Church Lands. 


The change which takes place on the figna- 
ture, in conſequence of the lands having been 
tormerly held of the church, conſiſts, firſt, in a 
change on the quæquidem, which Win be thus 
expreſſed: 


d 
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Much LAnDs and others pertained heritably to 
EE , holden by him of his Majeſty and 
his royal lars, immediate lawful ſuperiors 
thereof, as coming in place of the commenda- 
tor of Croſſreguel (or of whatever dignatory of 
the church the lands may have been held), for- 
merly ſuperior of the ſame, and were by him 
and his lawful procurators in his name, &c. (in 


common form.) 
The tenendas will be thus expreſſed: 


To BE HOL DEN and to H0LD, all and whole the 
lands and others foreſaid, by the ſaid and 
his foreſaids, of his Majeſty and his royal ſue- 
eeſſors, immediate lawful ſuperiors thereof, as 
coming in place of the ſaid commendator of 
Croſſreguel, in feufarm, fee, and heritage, &c. 


The reddendo will alſo bear to be payable to 
his Majeſty, &c. as coming in place of the ſaid 
commendator ; and the tenendas and 'redden- 
do of the former charters will be your rule for 
expreſling theſe clauſes. But I muſt obſerve, 
although it may ſeem a little out of place here, 
that where the lands have been church lands, 
the order of paſſing the charter through the 


. * 
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feals is regulated by the act 1690, c: 32. and 
by the act 1698, c. 11. The firſt of theſe acts 
provides, that where the valuation of church 
lands is only 10l., or under that ſum, the char- 


ter of ſuch lands ſhall paſs the great ſeal per 
| fatum, without paſſing any other ſeal, and that 
gratis, and without payment of any compoſi- 
tion in the exchequer, or other dues; and this 


is extended by the latter act, which provides: 


that the ſignatures of charters of the ſaid 
lands, the valuation whereof is but 1ool. 
Scots or under, ſhall paſs the great ſeal per 
„ ſaltum, without paſſing any other ſeal; and 
0 1 gratis, without payment of pee 

in exchequer, or other dues . 

By the ſame acts it is provided, that where 
the lands do not exceed 200l. Scots of valua- 


tion, the dues of the charter are leſs than what 


ae exacted in other caſes; and the property of 


church vaſſals in Orkney and Shetland, which 


do not exceed 20l. Scots of valuation, are de- 
clared to be udal property, and to require no re- 
newal of the royal grant. ' Thefe circumſtances 
form an exception to the general rules in ex- 
peding charters, to be — ſtated. 


2. Of paſſing the Charter through the 8 cal. | 


The ſignature which we have been conſider: 
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ing has in itſelf ne binding power. The words 
Which appear to convey property are merely 
the words weh are to be uſed by the proper 
officers in forming the charter ; but, as they 
ſtand in the ſignature, they convey nothing; 
the ſignature is a mere warrant; it is as if a 
ſubject ſuperior were to ſay to his man of buſi- 
neſs in a memorandum, Let a charter be grant. 
ed to A. B., giving, granting, and diſponing to 
kim and his heirs and aſſignees ſuch and. ſuch 


| 
! 
k 


manner this warrant receives the authority of 
the Barons, and by what end the charter is 
_ earried through the ſeals, - | 

The firſt ſtep is co give * a note to den 
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the ſitting of the term of the Court of Exche- 
quer in which you mean to paſs your ſignature. 
This note contains the name and deſignation, of 
the perſon in whoſe favour the charter is to be 
obtained, and a ſhort deſcription of the lands, 
thus, ** Signature of reſignation in favour of 
A. B., Eſq., of the lands of , lying with 
in the pariſh of , and ſheriffdom of 
From theſe notes a roll of the Ggnatures to be 
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the walls of the Court of Exchequer. 
This being done, the ſignature is prepared, 
and copied fairly out upon paper of a particy- 


lands. But I ſhalt now ſhow you in what | 


ſenter of the ſignatures, within ſix days after - 


paſſed in that term is made up, and affixed to 


—1 
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lar ſize, and ruled fo as to cou the writing, 
and allow of binding up the ſignatures into 
books, for their better preſervation in the ſignet 
office. On the firſt page, room is left at the 
top of the ſignature for the caſhet which | ſup- 
plies the place of the royal ſaperſcription z and 
the ſignature being thus. copied out, the clerk 
to the ſignet who has prepared it puts his name 
on the back of the fignature, and, in obedience 
to an order of the Barons, of the gth December 


1758, revived by a reſolution the 13th May 


1795, he delivers, it with the vouchers for ſtrik- 
ing the compoſition, to the preſenter of ſigna- 
tures, within twelve days from the firſt day of 
the term, and by the 1 the reviſing roll 
is made up, 

On the day oma a. 3 the Peg 
ture, the clerk to the ſignet muſt have the titles 
to the eſtate with which the ſignature is to be 


reviſed, and he muſt have made out a brief, 


explaining the vaſſal's right to the lands, and 
the manner in which the ſignature is to be re- 
viſed. It is commonly made out in this form; 


Baier for reviſing the SIGNATURE of RESIGNA- 
710N of the Lanps of ; 1 favour of A. B. 


The lands of belonged to the deceaſed 
U., held by him of his Majeſty, and were by 
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him diſponed to N. B. nd diſpoſition :: contain; 
ing procuratory of reſignation; for reſigning the 
ſame in the: hands of his men and is 1 
ed' the daytef dn hitte nf 

The Asnatbrd will be reviſed 5 the! Fires 


in faveur af Li, dated „ and abe = 


poſition! in eee A. B. Dried Arts an 
be d 77 5 r in "this form. IG AR «dy. 
190 ad Phe late L. Earl of 0 on the iſt Run 
1746, obtained a charter from his late Majeſty 
under the great ſeal, of ſeveral lands and baro- 
nies, and in particular of the lands of „ lying 
in the pariſh of , and ſheriffdom of 
Upon this charter the Earl was infeft, and, 
of . date (1772), he diſponed the ſaid lands 
of to R., by diſpoſition containing a pro- 
curatory _ reſignation for reſigning them in 
the hands of his Majeſty. - 
The ſaid R. conveyed the ſaid lands to 8. by 
diſpoſition and aſſignation, dated the day of 
. By S. they were in the ſame manner, 


on the day of , conveyed to M., and 


by M. they were diſponed to A. B., by diſpoſi- 
tion and aſſignation dated , conveying to 
him the procuratory of reſignation in the Earl 


of O.'s diſpoſition, ſtill unexecuted. 
me preſent n proceeds on the uncxCr 
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% 


cuted. procuratory of reſignation: in the Earl's 
diſpoſition, and the above tranſmiſſions of it in | 
favour of A. B., ard it will be reviſed "by" the 
Earl of O. 's charter in the e 47115 


Brief for rev wiſh ing the Signature af Confirmation 
_of the Lands of in favour ef I. M., Ei. 


The land:of ; contained in the PEI; 
mentioned ſignature, belonged to W. S., holden 
by him of his Majeſty, conform to charter un- 
der the: great ſeal, of date ; and infeftment 
| thereon, dated and regiſtered + , and were 
by him diſponed to L. M., by diſpoſition contaĩn- 
ing an obligation to infeft the ſaid L. M. by 
two manners of holding, either a me or de me, 
and containing alſo procuratory of reſignation 
and precept of ſaſine for completing either of 
the ſaid infeftments. This diſpoſition is dat- 
ed the lee | 
In virtue of the precept of ſaſine contain- 
ed in the ſaid diſpoſition, L. M. was infeft 
on the , and his ſaſine recorded 
The preſent ſignature is a ſignature of confir- 
mation of that diſpoſition and ſaſine, and wil 
be reviſed by the crown charter abovemention- 
ed in favour of the ſaid W. S. 
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It may happen that the lands contained in 
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the ſignature are deſcribed by names different 
from thoſe in the former charter. Where this 
happens, it is ſufficient to deſcribe the lands by 
their old names, and to add the names of the 


= new farms or diviſions of the lands; and as the 
j old deſcription will conſtitute the boundary of 


the right,” the Baron reviſer will admit the new 
deſcription; or the new name, without requir. 
ing further evidence. At the ſame time, when 
it can be eaſily done, it is the regular way to 
produce the proper evidence for eſtabliſhing the 
identity of the ſubjects; and the following ex- 
ample will ſhow you the form of the brief in 
ſuch a caſe, as well as the nature of the evi- 
dence that it may be proper to bring forward. 


© + © The ſignature will be reviſed by the char- 
ter in favour of „ which contains the ba- 
rony of , and in particular the whole 
lands diſponed to , excepting New Mains, 
which being a farm lately ſeparated from the 
other parts of the barony, ate not mentioned 
in the former crown charter; but, that it is part 
of the barony, is inſtructed by a decree of ſale 
of the Court of Seffion, of date „ and 
likewiſe by a decree of the Commiſſioners of 
Supply, dividing the valued rent of the barony 
on the ſeveral lands comprehended under it.” 
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The Baron who is to reviſe the ſignature 
comes into Court on the day appointed for re- 
viſing, alongſt with the preſenter of ſignatures. 
The title deeds are laid before him, and the 
writer to the ſignet preſents the brief to him, 
and then turns up the diſpoſitive clauſe of the 
Crown charter, with which the fignature is to 
be reviſed, and which he has previouſly marked 
that there may be no confuſion and no diffi- 
culty in finding the deſcription of the lands. 
This deſcription of the lands the Baron looks 
over, while the reviſer of ſignatures reads the 
diſpoſitive clauſe of the ſignature. In the ſame 
way the reddendo 1s pointed out and compared. 

This being done, the Baron reviſer ſigns eve- 
ry page but the laſt, thereby preſerving evidence 
of the identity of the ſignature which he has 
reviſed, for the ſatisfaction of the whole Barons, 
when it comes to receive their ſanction. He 
alſo puts his name on the back of the ſigna- 
wre. | 

After the ſignature has been reviſed, and the 
form of the new charter ſettled and approved of 
by the Baron reviſer, a day is fixed for giving 
the conſent of the Barons to the ſignature, and 
in the caſe of a ſignature of reſignation for re- 
celving the reſignation; for what has paſſed 
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hitherto is nothing more than an examination 
of the right, in order to guard againſt any thing 
that might affect the intereſt, of the Crown, 

But previous to the day appointed for receiy- 
ing reſignation and giving conſent to the ſigna- 

ture, the compoſition is ſtruck and paid. In 
ſtriking the compoſition, that of a purchaſer is 
eſtimated at one- ſixth of the valued rent of the 
lands, as ſhall be certified by a certificate of two 
commiſſioners of ſupply, and the collector of 

the ceſs for the county, or by the valuation book 
in exchequer. 

This compoſition is aſcertained by the audi- 
tor and preſenter of ſignatures, and by the Ba- 
ron reviſer ; it is then marked on the ſignature, 
and figned by. the Baron. The writer to- the 
ſignet ought alſo to be preſent at ſtriking the 
compoſition ; and after it is marked on the ſig- 
nature it is paid to the preſenter of ſignatures, 
who delivers it to the receiver general of the 
land tax, and procures his receipt for it on the 
ſignature. | | 

The ſignature is now prepared for receiving 
the authority of the whole Barons, and is mark- 
ed and preſented by the proper officer ; but the 
Barons, in the caſe of a charter of reſignation, 

poſſeſs no authority, until the eſtate ſhall have 
been reſigned in their hands: For, as it is the 
2 


a 
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reſignation of the vaſſal which reſtores the eſtate 
to the ſuperior, and entitles him to give it out 
of new, it is by the reſignation only that the 
Barons are authoriſed to give a warrant for 
paſſing a charter of reſignation. 
This reſignation takes place on the laſt day of 
the term, and a note for reſigning is made up 
and put into the hands of the macer, by whom 
the reſignation is to be made. It is in theſe 
words : | 
— 1 „one of the ordinary macers of 


exchequer, as procurator for „ do hereby 


RESIGN ALL and FHOLE the lands of , Iy= 
ing in the pariſh of and ſhire of Cs 
FAYOURS Or, and for new infeftments to be 


granted to , conform to the procuratory 


of reſignation ſpecified in the charter to be ex- 
pede hereon.“ 


This note is ſigned by the macer, and he ap- 


pears in the preſence of the Lord Chief Baron 
and other Barons, and makes reſignation, by 
preſenting a pen (as a ſubſtitute for the baton) 
to the Lord Chief Baron, or, in his abſence, to 
the Baron who preſides ; and this being return- 
ed to the macer, as attending for the reſigna- 
tory, inſtruments are taken in the hands of a 
notary public, on the part of the reſignatory, 


and the whole procedure expreſſed in a notorial 
Mm 
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inſtrument, ſuch as I formerly had occaſion to of 
| lay before you in the caſe of a ſubject ſuperior, | tal 
page 226. rel 
b This inſtrument is ſigned 1 the notary, who ing 
l adds his long docquet ; but the ſubſcriptions of his 
1 the witneſſes are not required, for they are com. pa 
1 monly the officers of court. be 
{ It is by this reſignation, as I have already ob- off 
„ ſerved, that the Barons are empowered to give wl 
| | their authority to the ſignature of reſignation ; na 
14 and therefore, after that ceremony has been 
1 gone through, it is ſigned by the Lord Chief bu 
1 ; Baron, and by the other Barons. The ſigna- pl. 
4 ture of confirmation requires no ſuch ceremony, th 
the reaſon of which muſt be obvious from the be 
remarks which I formerly made on the charter th 
of confirmation by a ſubject ſuperior, p. 199. in 
In giving their authority to the ſignature, Sc 
whether it be a ſignature of reſignation or of W. 
confirmation, the ſubſcription of the Baron re- te 
viſer on the back of the ſignature, and on eac! in 
page of the ſignature but the laſt, proves tic th 
identity of the ſignature which had been revil- of 
ed, and prevents ths poſſibility of any change 
on it : But as the ſignature is truly an order in de 
name of his Majeſty, and was ancieatly ſuper- ec 
ſcribed by the King, this part of the form 1s 01 
ul full ſupplied, by affixing the caſhet at the top of 


— 
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of the ſignature. This caſhet is a ſtamp con- 
taining an impreſſion of the King's name, and 
reſembling in the cloſeſt manner his hand-writ- 
ing; in ſhort, it forms a complete fac ſimile of 
his ſuperſcription. It is in the cuſtody of a 
particular officer; and after the ſignature has 
been ſubſcribed by the Barons, is affixed by that 
officer to the top of the ſignature, in that ſpace 
which is left for it on the hrit Page of the ſig- 
nature. 

This we may conſider as the firſt ſtage in the 
buſineſs; the ſignature has now become a com- 
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plete warrant for the charter, and it contains 
the terms in which the charter 1s ultimately to 
be granted. But in place of being received as 
the immediate wartant of the charter (except- 
ing in the caſe of church lands under 1ool. 
Scots of valuation, as formerly taken notice of), 
we find a ſyſtem of warrants and precepts in- 
terpoſed betwixt the ſignature and the charter, 
intended, the one as a check on the other, and 
the whole as e evidence of the terms 
of the grant. | 

There was a period in the forms of teſting 
deeds, when the ſeal of the granter was receiv- 
ed as evidence of the grant. In Crown grants 
of land, previous to the Union, the great ſeal of 


Scotland was the evidence of a complete char- 
M m 2 


284 


the ſeals. 
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ter; at the Union, that ſeal was laid aſide, and 


a new ſeal was made to ſupply its place; and it 
is by this ſeal that the charter ought now to be 


authenticated, though the practice of really ap- 


pending the ſeal ſeems to be dropped. But pre- 
vious to the charter's paſſing this ſeal, there are 
two other ſeals through which the warrants of 
it muſt paſs: 1ſt, The ſignet, and, 2d, The pri- 
vy ſeal; and in the office of each of theſe ſeals 
the ſucceſſive warrants are recorded. Thus 
there are three ſteps in paſſing a charter through 
There is firſt a precept under the 
fignet, which paſles upon the ſignature. The 
ſignet precept authoriſes the next warrant, which 
is a precept under the privy ſeal ; and this pre- 
cept under the privy ſeal is directed to the 
keeper of the great ſeal, and authoriſes the char- 
ter itſelf, Having paſſed through theſe three 
ſeals, the ſignet, the privy ſeal, and the great 
ſeal, at each of which the warrants are record- 
ed, the charter 1s complete, | 

But I proceed to the forms. The ſignature 


1s recorded by the King's remembrancer in Ex- 


chequer, and a copy of the ſignature is made and 
left with him for that purpoſe. The laſt words of 
the ſignature are, © Ordain precepts to be direct- 
ed thereon ;” and I ſhall give the form of a pre- 
cept on a ſignature of reſignation and confirma- 
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tion, with a clauſe of union, which will ſuffi- 
ciently anſwer for all other forms, as the pre- 
cept is a mere tranſlation of the ſignature, 
with the addition of the few words of ſtyle by 
which the precept is begun and cloſed, and 
which remain always the ſame. 


PRACEPTUM ſupra SIGNATURAM RESIGNATI- 
ou ef CONFIRMATIONIS in favorem L. M. 
Armigeri. 


Ge0R61Us, Dei gratia, Magnz Britanniæ, Franciæ 
et Hiberniz Rex, Fideique Defenſor, conF1s0 et 


PRADILECTO noſtro conciliario, Armigero, 


ſigilli noſtri ſecreti in Scotia cuſtodi, ſalutem: 
SCI4T1S quod nos, cum 47 I1SAMENTO et CONSEN>= 
s A. Armigeri, Domini Capitalis Baronis Sca- 
carii noſtri in illa parte Magnæ Britanniz Scotia 
vocat. B. C. D. et E. Armigerorum, remanen. Ba- 


ronum noſtræ Curiz Scacarii prædict. DEDIMUS, 


CONCESSIMUS, et DISPOSUIMUS, et pro nobis, 
noſtriſque regiis ſucceſſoribus pro perpetuo 
CONFIRMAYD IMUS, fcuti nos, cum aviſamento et 
conſenſu predict. tenore præſentium Daus, 
CONCEDIMUS, et DISPONTMUS, AC pro nobis, noſ- 
triſque regiis ſucceſſoribus pro perpetuo co- 
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FIRMAMUS, DILECTO NOSTRO L. M., ejuſque dict 
| hæredibus et aſſignatis quibuſcunque, hzreditarie ſupe 
k et irredeemabiliter, 2074s et INTEGRAS, &c. x. rum 
| SIDE TERRA hæreditarie pertinuerunt (virtute terr: 
ig confirmationis in his preſentibus conceſſ.) ad W. moc 
i 8. tent. per illum de nobis, et diſpoſitæ fuerunt eſt 
| per dict. W. S. ad dict. L. M. ejuſque prædict. terr 
„ per diſpoſitionem continen. procuratoriam reſig- tine 
1 nationis de data „ET QVAQVIDEM terre, run 
{ ; virtute dict. procuratoriæ reſignationis, debite que 
N et legitime RESIGNAT.Z& | FUERUNT in manibus tior 

dict. Domini Capitalis Baronis, pro ſeipſo et in ſet 

nomine remanentium Baronum noſtræ di, den 

Curiæ Scacarii, poteſtatem haben. reſignationis, diff 

recipiendi et deſuper nova infeofamenta conce- qui 
dendi, tanquam in manibus noſtris, pure et fed 
ſimpliciter per fuſtim et baculum, uti moris eſt, val 
IN FAFOREM proque novo infeofamento earund, ici 
faciend. dand, et concedend. dict. L. M. hære- pre 
dibus et aſſignatis ejus quibuſcunque, hæredi- ſor 
tarie et irredeemabiliter, in debita et legitima - ct 
forma srcuzi authentica inſtrumenta deſuper cu! 
ſuſcepta in manibus notarii publici, de £j1 
data harum præſentium latius proportant : ZT cel 
INSUPER nos YOLUMUS et ORDINAMUS, ac pro rut 
nobis noſtriſque regiis ſucceſſoribus DECEARA- pn 
uus, quod ſaſina, vel ſaſinæ, nunc, et omni 10 


tempore futuro, per prædict. L. M. vel ejus præ- 


SF, 
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dict. apud maneriei locum de „ vel 
ſuper fundum alicujus alterius partis terra- 
rum antea diſpoſit. capienda per traditionem 
terræ et lapidis fundi dict. terrarum, ſolum- 
modo, ſine neceſſitate ullius alterius ſymboli, 
eſt et erit tam valida et ſufficiens ſaſina pro 
terris decimis aliiſque ſupra diſpolit. cum per- 
tinen. carund. vel pro ulla parte aut portione ea- 
rund. quaſi particularis ſaſina ſuper unamquam- 
que partem et portionem earund. et per tradi- 
tionem omnium uſitat. ſymbolorum ſuſcepta eſ- 
ſet; non obſtan. quod exdem ſint diverſarum 
denominationum jacent, diſcontigue et ex natura 


diferentes ſaſinas ſymbola, et ſolemnitates re- 


quirerent. Qpocikca, et cum omnibus aliis de- 


fectis et exceptionibus, quæ ullo modo contra 


validitatem aut formalitatem dict. ſaſinarum ob- 
jict poterint, NOS DISPENSAVIMUS, et tenore 
præſentium, pro nobis noſtriſque regiis ſucceſ- 
ſoribus in perpetuum DISPENSAMUS: TENEW. 
et HABE. TOTAS et INTEGRAS terras, aliaque 
cum pertinen. ſupraſcript. per dict. L. M. 
ejuſque predict. de nobis noſtriſque regiis ſuc- 
ceſſoribus, immediatis legitimis ſuperioribus ea- 
rund. in libera alba firma feodo et hæreditate 
pro perpetuo, per omnes rectas metas ſuas an- 
tiquas et diviſas prout jacent in longitudine 
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et latitudine, &c., in domibus, zdificiis, Ke. 
libere, quiete, &c. REDDENDO inde annuatim 
dict. L. M. ejuſque prædict. nobis noſtriſque 
regis ſucceſſoribus, immediatis legitimis ſuperi- 
ortbus earund. ſammam, &c. 1D2VE pro omni 


alio onere, exactione, demanda, ſeu ſervitio ſe. 


culari quæ ex dict. terris, aliiſque ſupraſcript, 


vel ex aliqua parte vel portione earund. exipi 


poſſint. ET PRETEREA, nos, cum aviſamento et 
conſenſu predict. RATIFICAMUs et APPROBAMUS, 


proque nobis 20ſtriſque regiis ſucceſſoribus pro 


perpetuo CONFIRMAMUS, DISPOSTTIONEM de da- 


ta per A. B. ad dict. W. S. conceſſ. per 
quam vendidit et diſpoſuit ad dict. W. S. hæ- 


redibus et aſſignatis ejus hæreditarie et irre- 


deemabiliter, oAs et INTEGRAS terras, aliaque 
ſupra mentionat. ſeſe obligans infeodare di. 
W. S. vel ejus prædict. in dict. terris duobus 
infeofamentis et modis tenendi: Ac ETIAM IN- 
STRUMENTUM' SASINZ. in favorem dict. W. 8. 
ſequen. ſuper præceptum in dict. diſpoſitione 
content, de data et regiſtratum inn 
integris capitibus, articulis, clauſulis et contentis 
earund. Et nos, cum conſenſu et aviſamento 
prædict. DECLARAMUS hanc confirmationem tam 
validam et ſufficientem fore, et tantam vim, ro- 


bur et effectum habere, quaſi diſpoſitio predict. 


3 
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| et præceptum ſaline inibi content. et inſtru- 
mentum ſaſinæ deſuper ſequen, de verbo in 
verbum in hac inſererentur, et quaſi hxc con- 
firmatio ante ſuſceptionem dict. ſaſinæ conceſſa 
etſſet; 2vocrnca, ac cum omnibus aliis objec- 
tionibus, vel imperfectionibus, quæ ullo modo 
contra validitatem earund. vel hujus confirma- 
tionis ejuſdem, objici poterint NOS DISPENSAY F= 
uus, tenoreque præſentium in perpetuum Dis- 
PENSAMUS : YOBITIS IGITUR PRACIPIMUS, firmi- 
terque MANDAMUS, quatenus viſis præſentibus in- 
dilate præceptum noſtrum ſub dict. ſecreto ſigillo 
noſtro, pro charta noſtra, ſub ſigillo noſtro ordi- 
nat. per Tractatum Unionis cuſtodiend. et utend. 
in hac parte regni noſtri Scotia vocat. vice et loco 
magni ſigilli ejuſd. ſuper præmiſſis in majori 
forma capellæ noſtræ conficiend. dicti ſigilli cu- 
ſtodi debite dirigatis. Darum ſub ſigneto noſtro, 
apud Edinburgum, die, &c. et regni noſtri an- 
no, &c. | 
Per ſignaturam ſigno vice manus S. D. N. 
Regis ſupraſignatum, manibuſque Domini 
Capitalis Baronis et remanen. Baronum 
prædict. Scaccarii ſubſcript. 
(Signed by a writer to the ſignet. 
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This precept is prepared by a clerk to the 
fgnet, and is ſigned by him. The ſignature is 
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its warrant, and the two ought to correſpond. 
On producing theſe at the ſignet office, the pre- 
cept. is ſigneted, and the ſignature retained in 
the ſignet office as the warrant of the Precept 
which has been ſigneted. This precept is di. 
rected to the keeper of the privy ſeal, and con- 
cludes with a command to iſſue a precept under 
the privy ſeal to the keeper of the great ſeal, for 
making out a charter under the form of chan- 
cery. It is then carried to the writer to the 
privy ſeal, who makes out the precept to the 
keeper of the great ſeal, in the manner above 
directed. The writer to the privy ſeal then re- 
cords this precept to the keeper of the great ſeal 
in the privy ſeal regiſter, and the two, that is, the 
precept under the ſignet and the precept under 


the privy ſeal are carried to the keeper of the 


* 


privy ſeal, who marks the privy ſeal precept, 
Sealed at Edinburgh the day of „ 
and ſigns it. He then delivers it to the party, 
keeping the precept under the ſignet as his war- 
rant. 

This privy feal precept is a warrant to the 
director and clerks of chancery to make out the 
charter. The charter is written in a character 
pecnliar to chancery, and is recorded in the 
regiiter, and marked by the director, Written 


* to the ſeal, and regiſtered the day of 


ſe 
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The charter and privy ſeal precept is then taken 
to the keeper of the great ſeal, who marks it, 
« Sealed at Edinburgh the day of „ and 
ought to append the great ſeal to it. The privy 
ſeal precept 1s left at this office. 
It is in this manner that the crown charter is 
completed; and you will obſerve, that beſides 
the charter itſelf, there are three warrants, and 
each of -theſe warrants recorded, all capable of 
proving the contents of the charter, every one 
of which muſt agree, unleſs there has been 
ſome blameable negligence, or ſome fraud. 
Thus, there is the ſignature which is recorded 
by the King's remembrancer, while the princi- 
pal is retained in the ſignet office; there is the 
precept under the ſignet, which is recorded by 
the writer to the privy ſeal, and the principal 
left with the keeper of that ſeal, and there is 
the precept under the privy ſeal recorded by 
the keeper of chancery, and the principal retain- 
ed by the keeper of the great ſeal; ſuch is the 
ſyſtem which has been deviſed for ſecuring the 
intereit of the Crown, and eventually the inte- 
reſt of the vaſſal, by preſerving evidence of the 
nature and terms of the grant. 

All that the conveyancer has to do with the 
form has been already explained; and to him 
we terms of the charter are familiar; but it will 
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laicis ſalutem scr4T1s, nos, cum aviſamento et 


ple Hamilton M*Gill, Equitis, Coſmonii Gor- 
 DISSE, GCONCESSISSE, DISPOSUISSE, et hac pre- 
nobis noſtriſque regiis ſucceſſoribus pro perpe- 


tuo CONFIRMARE, dilecto noſtro L. M., Armi- 


que, hæreditaric et urredeemabiliter, 7074s et 
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firm 
8. t 
per 


Per 


nat. 


not be diſagreeable to thoſe who have leſs op- 
portunity of peruſing real deeds, to ſee in what 
ſhape this charter appears, after having Sone 
through ſo many forms. 


Charter from the Crown. a 5 


et 
did 
nor 
Cui 
rec 
der 
ſim 
IN 
fac 
dib 


tar 


GzoreWws, Dei gratia, Magnæ Britanniæ, Fran- 
ciæ, et Hiberniæ Rex, Fidei Defenſor: Omni- 
bus probis hominibus totius terre ſux clericis et 


conſenſu Jacobi Montgomery, Armigeri, Do- 
mini Capitalis Baronis Scaccarii in illa parte 
regni noſtri Magnæ Britanniæ Scotia vocat. 
Honorabilis Fletcheri Norton, Johannis Dalrym- 


don, et Archibaldi Cockburn, Armigerorum, 
remanen. dict. noſtri Scaccarii Baronum, D- 
{or 
Jut 


dat 
IV. 


ſenti charta noſtra CoNFIRMASSE, tenoreque e- 
juidem DARE, CO, DISPONERE, proque 


110 


gero, ejuſque hæredibus et aſſignatis quibuſcun- Ml 


(el 
die 


INTEGRAS terras de , cum pertinen, ea- 


rund. jacen infra parochiam de OR. ſu} 


vicecomitatem de ; SUZQUIDEM ru 


TERRE hareditaric pertinucrunt (virtute con- ter 
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grmationis in his preſentibus conceſf;) ad W. 
8. tent; per illum de nobis, et diſpoſitæ fuerunt 
| per dict. W. S. ad dict. L. M. ejuſque predict. 


per diſpoſitionem continen. procuratoriam reſig- 


nationis de data | - r Aub terre, 
virtute dict. procuratoriæ reſignationis, debite 
et legitime RESIGNA TE FUERUNT in manibus 
dict. Domini Capitalis Baronis, pro ſeipſo et in 
nomine remanentium Baronum noſtræ dict. 
Curiæ Scacarii, poteſtatem haben. reſignationis, 
recipiendi et deſuper nova infeofamenta conce- 
dendi, tanquam in manibus noſtris, pure et 
ſimpliciter per fuſtim et baculum, uti moris eſt, 
1N FAVOREM proque novo infeofamento earund. 
faciend. dand. et concedend. dict. L. M. hære- 
dibus et aſſignatis ejus quibuſcunque, hæredi- 
tarie et irredeemabiliter, in debita et legitima 


forma $1CUTI authentica inſtrumenta deſuper 


ſuſcepta in manibus notarii publici, de 
data harum præ ſentium latius proportant : #&T 
1NSUPER nos VOLUMUS et ORDINAMUS,| ac pro 
nobis noſtriſque regiis ſucceſſoribus DECLARA- 
us, quod ſaſina, vel ſaſinæ, nunc, et omni 
tempore futuro, per prædict. L. M. vel ejus præ- 
dict. apud maneriei locum de „ vel 
ſuper fundum alicujus alterius partis terra- 
rum antea diſpoſit. capienda per traditionem 
terræ et lapidis fundi dict. terrarum, ſolum- 
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modo, ſine neceſſitate ullius alterius ſymbol, 


eſt et erit tam valida et ſufficiens ſaſina pro 
terris decimis aliiſque ſupra diſpoſit. cum per- 
tinen. earund. vel pro ulla parte aut portione es. 
rund. quaſi particularis ſaſina ſuper unamquam- 
que partem et portionem earund. et per tradi- 
tionem omnium uſitat. ſymbolorum ſuſcepta ef. 
ſet; non obſtan. quod exdem ſint diverſarum 
denominationum, jacent, diſcontigue, et ex natura 
differentes ſaſinas ſymbola, et ſolemnitates re- 


quirerent. Qpocirxca, et cum omnibus aliis de. 


fectis et exceptionibus, quæ ullo modo contra 
validitatem aut formalitatem dict. ſaſinarum ob- 
jici poterint, vos DISPENSAYIMUS, et tenore 
præſentium, pro nobis noſtriſque regiis ſuecel- 
ſoribus in perpetuum DISPENSAMUS TEN. 
et HABEN. TOTAS et INTEGRAS terras, aliaque 
cum pertinen. ſupraſcript. per dict. L. M. 
ejuſque prædict. de nobis noſtriſque regiis ſuc- 
ceſſoribus, immediatis legitimis ſuperioribus ea- 
rund. in libera alba firma feodo et hæreditate 
pro perpetuo per omnes rectas metas ſuas an- 
tiquas et diviſas prout jacent in longitudine 
et latitudine, in domibus, ædificiis, hortis, po- 
mariis, boſcis, planis, moris, mareſiis, viis, ſemi- 
is, aquis, ſtagnis, rivolis, pratis, paſcuis, et pa- 
ſturis, molendinis multuris et eorum ſequelis, 
aucupationibus, venationibus, piſcationibus, pe- 


tarlis 
cuni⸗ 
braſi 
gulti 
cum 
witis 
liber 
ſingt 
bus, 
cung 


ſub t 


add pi 


ſpe 


in fu 


nor1} 
cont! 
qual 
ejuſc 
ſorib 
lum! 
mine 
annu 
allo « 


cular 


vel 


poſſi 


conſ 


proq 
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tarlis, turbariis, carbonibus carbonariis, cuniculis 
cuniculariis, columbis columbariis, fabrilibus, 
braſinis, brueriis, geniſtis, filvis, nemoribus, vir- 
gultis, lignis, tignis, lapicidiis, lapide, et calce, 
cum curiis, et earum exitibus, hærezeldis, blood- 
witis, ammerciamentis, cumq. communi paſtura, 
liberoque introitu et exitu, ac cum omnibus et 
ſingulis aliis libertatibus, proficuis, immunitati- 
bus, aſiamentis, et juſtis ſuis pertinen, quibuſ- 
cunq. tam non nominat. quam nominat, tam 
ſub terra, quam ſupra terram, procul et prope, 


ad prædict. terras aliaque preſcript. cum petinen. 


ſpectan. ſeu juſte ſpectare valen. quomodolibet 
in futurum, libere, quiete, plenarie, integre, ho- 
norifice, bene et in pace, ſine ulla revocatione, 
contradictione, obſtaculo, ſeu impedimento ali- 
quali, XZDDENDO inde annuatim dict. L. M. 
ejuſque predict. nobis noſtriſque regiis ſueceſ- 
ſoribus, immediatis legitimis ſuperioribus earund. 
ſummam unius denarii, monetæ Scotiæ, no- 
mine albæ firmæ, apud feſtum Pentecoſtes 
annuatim, ſi petatur tantum; ep pro omni 
alio onere, exactione, demanda, ſeu ſervitio ſe- 
eulari quæ ex dict. terris, aliiſque ſupraſcript. 


vel ex aliqua parte vel portione earund. exigi 


poſſint. ET PR &TERE4, nos, cum aviſamento et 
conſenſu predict. RATIFICAZUS et APPROBAMUS, 


proque nobis noſtriſque regiis ſueceſſoribus pro 
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of 


perpetuo CONFIRMAMUS, DISPOSITIONEM de da. 
ta per A. B. ad dict. W. S. conceſſ. per 
quam vendidit et diſpoſuit ad dict. W. S. hz. 
redibus et aſſignatis ejus hæreditarie et irre- 
deemabiliter, 7048 et INTEGRAS terras, aliaque 
ſupra mentionat. ſeſe obligans infeodare did, 


W. 8. vel ejus prædict. in dict. terris duobus 


infeofamentis et modis tenendi: Ac ETIIAM N. 
STRUUMHENTUH SASINV in favorem dict. W. 8. 
ſequen. ſuper præceptum in dict. diſpoſitione 


content. de data et regiſtratum In 


integris capitibus, articulis, clauſulis et contentis 
earund. Et nos, cum conſenſu et aviſamento 
prædict. DECLARAMUs hanc confirmationem tam 
validam et ſufficientem fore, et tantam vim, ro- 


bur et effectum habere, quaſi diſpoſitio prædidt. 


ct præceptum ſaſinæ inibi content. et inſtru- 
mentum ſaſinæ deſuper ſequen. de verbo in 
verbum in hac inſererentur, et quaſi hæc con- 
firmatio ante ſuſceptionem dict. ſaſinæ conceſla 
eſſet; VocIRCA, ac cum omnibus aliis objec- 
tionibus, vel imperfectionibus, quæ ullo modo 


contra validitatem earund. vel hujus confir- 


mationis ejuſdem, Nos DISPENSAV IMUS, teno- 
reque præſentium in perpetuum D1SPENSAMUS, 
INSUPER vicecomiti et balivi ſuis de nec 
non dilectis noſtris 

et veſtrum cuilibet conjunc. 
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fm et diviſim vicecomitibus noſtris vicecomi- 
tat. de „in hac parte ſpecialiter conſtitut. 
S4LUTEM, vobis PRECIPIMUS et MANDAMUS qua- 
tenus præfat. L. M., vel ſuo certo actornato la- 
tori præſentium, ſaſinam omnium et ſingularum 
præfat. terrarum, aliorumque ſupra diſpoſit. 
cum omnibus earundem pertinen. jacen. ut præ- 
fertur, ſecundum formam et tenorem antedict. 
Cartæ noftre quam de nobis inde habet et diſ- 
penſationis predict. juſte haberi faciatis, fine di- 
latione; et hoc nullo modo omittatis, ad quod 
faciendum, vobis et veſtrum cuilibet, conjunc- 
tim et diviſim, vicecomitibus noſtris vicecomi- 
tat. de „in hac parte antedict. committimus 
poteſtatem. I cuFus RET TESTIMONIUM, huic 
præſenti cartæ noſtræ ſigillum noſtrum per Unio- 
nis Tractatum cuſtodiend. et in Scotia vice et lo- 
co magni ſigilli ejuſdem utend. ordinat, appendi 
mandavimus, TESTIBUS prædilectis noſtris, Do- 
mino Frederico Campbell, nobis ab archivis et 
regiſtris clerico, Thoma Miller de Barſkim- 
ming, Armigero, noſtræ juſtitiariæ clerico, et 
Domino Jacobo St. Clair Erſkine de St. Clair, 
Baronetto, noſtræ cancellariæ directore, apud 
Edinburgum die menſis anno Do- 
mini regnique noſtri 
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ates Written to the ſeal, and 
Written in Chan- regiſtered the day 


cory 2 =" WW 1797. 
THOMAS MILLER, Sub'. 
Sealed at Edinburgh eee of 
one thouſand ſeven hundred and ninety-ſeven 


years. 
CH. GORDON, L. Scots. 


The charter from the crown is completed by 
ſaſine, in the ſame manner with the charter from 


a ſubject ſuperior; and as the warrant is in La- 
tin, it is the practice to make out the ſaſine in 


the ſame language. After the examples which 


I have given of this inſtrument, I ſhall not 
trouble you with any other form than that of 
the ſaſine on the preceding crown charter. 


In DEI vo NE, AMEN. Per hoc preſens pub- 
licum inſtrumentum cunctis pateat evidenter et 
fit notum, 2vop anno Domini regnique 
S. D. N. Georgii Tertii, Dei gratia, Magnæ 
Britanniæ, Franciæ, et Hiberniz Regis, Fidei- 


que Defenſoris, anno menſis vero die 
IN MET notarii publici et teſtium ſubſcriben. 


præſentia perſonaliter COMPARUIT tan- 


quam actornatus pro ac in nomine L. M. ſpe- 
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cialiter conſtitutus, cujus procuratoriæ poteſtas 
mihi notario publico ſubſcribenti lucide conſta- 
bat, Er cum tanquam vicecomite in 
hac parte vicecomitatus de per præcep- 
tum ſaſinæ ſub inſert. ſpecialiter conſtituto, 
ad maneriei locum de virtute clauſulæ diſ- 
penſationis infra mentionat. nobiſcum acceſſit, 
HABENS et in ſuis manibus TENENS quandam 
CHARTAM RESIGNATIONIS et CONFIRMATIONIS 
ſub ſigillo per Unionis Tractatum cuſtodiend. et 
in Scotia vice et loco magni ſigilli ejuſdem utend. 
ordinat. de data infra ſcript. et præceptum ſaſinæ 
ſub inſert. in fe continen. PER DAM CHARTAM 
dict. S. D. N. Rex, cum conſenſu Dominorum 
Baronum ſui Scaccarii in Scotia DEDIT, CON- 
CESSIT, et DISPOSUIT, ac pro ſe ſuiſque regiis ſuc- 
ceſſoribus in perpetuum coεν,ꝭ, dicto L. 
M. ejuſque hæredibus et aſſignatis quibuſcun- 
que, hæœreditarie et irredeemabiliter, 7074s et 
 INTEGRAS, &c. Ex per dict. cartam ORDINATUR 
et DECLARATUR, quod ſaſina vel ſaſinæ nunc et 
omni tempore futuro per dict. L. M. vel ejus 
prædict. apud maneriei locum de vel ſu- 
per fundum alicujus partis terrarum inibi et 
antea mentionat. capiend. per traditionem ter- 
Tt et lapidis fundi dict. terrarum ſolummo- 
do, fine neceſſitate ullius alterius ſymboli, eſt et 
crit tam valida et ſufficiens ſaſina pro terris de- 
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cimis aliiſque ſupra et inibi mentionat. cum perti- 
nentibus earund. vel pro ulla parte aut portione 
earund. quaſi particularis ſaſina ſuper unam- 
quamque partem et portionem earund. et per 
traditionem omnium uſitat. ſymbolorum ſuſcepta 
fuiſſet non obſtan. quod exdem ſint diverſarum 
denominationum, jacent diſeontigue, et ex na- 
tura, differentes ſaſinas, ſymbola, et ſolemnitates 
requirirent: Jyocixca, et cum omnibus altis de- 
fectis et exceptionibus quæ ullo modo contra 
validitatem aut formalitatem dict. ſaſinarum objici 
poterint, dict. S. D. N. in perpetuum diſpenſa- 
vit, TENEND, et HABEN. TOTAS et INTECRAS 
terras aliaque, cum pertinen. per dict. L. M. 
ejuſque predict. de dict. S. D. N. Rege, ejuſ- 
que regiis ſucceſſoribus, in libera alba firma 
feodo et hæreditate in perpetuum uti dict. 
carta continen. præceptum ſaſinæ ſubinſert. 
diverſaſque alias clauſulas latius proportat. 
- QVAMQVIDEM CAR TAM. dict. actornatus Ex- 
HIBUIT, et dict. vicecomiti in hac parte uti 
præfertur legitime conſtituto 037UZ77, eum- 
que rogavit, ut officium per dict. ſaſinæ præ- 
ceptum ſibi commiſſum debite præſtaret, EA 
DE ROGATUM dict. vicecomes percipiens eſſe 
juſtum rationique conſonant. dict. cartam in 
manibus ſuis k ECE PTT, et mihi notario publico 
ſubſcribenti perlegend. et in vulgari ſermone 


* 
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teſtibus aſtantibus explicand. tradidit: n FECT 
et cujus præcepti ſaſinæ content. in dict. carta 
tenor ſequitur, et eſt talis : * Inſuper vicecomiti 
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« et balivis ſuis de nec non dilectis noſ- 
6 et veſtrum cuilibet, conjunctim et ; 
% diviſim, vicecomitibus noſtris vicecomitat. de „ 
ns in hac parte ſpecialiter conſtitut. S4LU= 


* 7EM vobis præcipimus et mandamus quate- 
„nus præfat. L. M. vel ſuo certo actornato, la- 
* tort præſentium ſaſinam omnium et ſingula- 
* rum præfat. terrarum decimarum, aliorumque 
« ſupra diſpoſit. cum omnibus earund. perti- 
nentibus jacen. ut præfertur, ſecundum for- 
mam et tenorem antedict. cartæ noſtræ quam 
* de nobis inde habet, et diſpenſationis prædict. 
juſte haberi faciatis ſine dilatione; EH hoc 
nullo modo omittatis, ad quod faciendum 
vobis et veſtrum cuilibet, conjunctim et di- 
viſim, vicecomitibus noſtris vicecomitat. de 

in hac parte ante dict. committimus 
poteſtatem; I CUFUS RET TESTIMONIUM, huic 
præſenti carte noſtre ſigillum noſtrum per 
Unionis Tractatum cuſtodiend. et in Scotia 
vice et loco magni ſigilli ejuſdem utend. or- 
dinat, appendi mandavimus, teſtibus præde- 
* lito nobis ab archivo et regiſtris cle- 
rico, et prædelicto noſtræ juſticiariæ 
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5 clerico et Armigero, noſtræ cancellaris 
< directore, 42UD EDINBURGUM die men. 
64 fig anno Domini regnique noſtri 
c anno (Sic ſubſcribitur). Written to the 
Jö; the day of 

* 1797. Thomas Miller, Subt. Sealed at Edin- 
* burgh, this day of one thou- 
“ ſand ſeven hundred and ninety-ſeven, Cha-. 
* Gordon, L. Scots.“ Pos cujus cartæ 
antea recitat. et præcepti ſaſinæ inibi content. 


et antea inſert. perlectionem et in vulgari ſer- 


mone teſtibus aſtantibus explicationem, præfatus 
FICECOMES, virtute dict. cartæ, præceptique fa- 
ſinæ et clauſulæ diſpenſationis inibi content. et 
_ officii per idem ſibi commiſſi præfato L. M. 
STATUM et SASINAM hæreditariam, pariterque 
poſſeſſionem actualem, realem et corporalem 
totarum et integrarum terrarum decimarum 
aliorumque in dict. carta ſpecificat. et diſpo- 
fit. per traditionem terræ et lapidis fundi dict. 
terrarum in manibus dict. actornati pro et in 
nomine dict. L. M. Db, TRADIDIT, pa- 
riterque DELIFERAPIT, ſecundum formam et 
tenorem dict. cartæ et præcepti ſaſinæ ſupra 
inſert. in omnibus: Sfr ER QUIBUS omni- 
bus et ſingulis præmiſſis præfatus actornatus 
a me notorio publico ſubſcribente hoc inſtru- 
mentum ſibi fieri petiit. 4074 ERANT Hl 


IV 


ene 
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ad maneriei locum de virtute elauſulæ 
diſpenſationis in dict. carta ſpecificat. horas 


inter et die menſis anno Domini, 
8. D. N. regnique, ſupra ſpecificat. PRESENT 
zus ibidem et teſtibus ad præmiſſa ſpe- 
cialiter rogatis et requiſitis. 27: 


This ſaſine is ſubſcribed by the witneſſes, and 
the notary ſubjoins his long doquet and ſubſerip- 
tion in the common form. The ſaſine, as the pre- 
cept on which it proceeds is directed in general 
* dile&tis noſtris, may be given by any perſon 
as bailie, and any notary may act as notary to it, 
which is not the caſe in ſaſines on precepts 
from the crown in favour of heirs ; for there, in 
order the better to ſecure the non-entry and re- 
lief duties payable on the entry of heirs, the 
lame muſt be delivered by the ſheriff, and the 
ſeriff- elerk alone can act as notary. 


IV. VARIETIES IN THE FORM OF THE Dis pOST- 
TION TO A PURCHASER, 


In the preceding ſections of this title, I have 
endeavoured to explain thoſe forms by which 
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property is conveyed to a purchaſer, and by 
which the right of the purchaſer is completed, 
whether the lands hold of a ſubject or of the 
crown. There remain ſtill ſome varieties in 
the diſpoſition, ariſing from different cauſes, 
and with which it would have been improper 
to have confounded our firſt view of the pur- 
chaſer's title. Theſe varieties I ſhall include 
under the following heads :—1, The diſpoſition 
by a ſuperior to his vaſſal. 2. The diſpoſition 
by the vaſſal to his ſuperior. 3. The diſpoſi- 
tion of teinds. 4. Of patronages. F. Of fiſh- 
ings. 6. Deeds with real warrandice, as ex- 
cambion and diſpoſition conveying warrandice 
lands, And, /afily, Deeds relative to burgage 
ſubjects. This will complete the view which at 
preſent I mean to give of the ſubject ; and diſpo- 
ſitions of a bankrupt eſtate, conveyances of real 
burdens, or of diligence, as well as deeds of 
mortification, will find their proper places elſe- 
where, 


1. Diſpoſition by a Superior to his Vaſſal. 


The firſt caſe is that of a diſpoſition by a ſu- 
perior to his vaſſal, and this differs (in point of 
form) very immaterially from the common diſ- 
poſition. The lands, we are to preſume, are al- 

: - 
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feady held by the purchaſer baſe of the ſeller; 
therefore all that remains to be done, is to ena- 
ble the purchaſer to hold of the ſeller's ſuperior, 
and this may be attained either by reſignation 
or confirmation. But here it is neceſſary for 
you to recollect in what ſituation a purchaſer 
ſtood, when, by the old forms, he held a charter 
a me, and a charter de me, previous to the in- 
vention of the indefinite ſaſine. The preſent 
caſe is preciſely that of a purchaſer who ſtood 
infeft on an old charter e me, and who was to 
obtain his entry with the ſuperior on the ſeller's 
charter a me; and without attending to the di- 
ſtinction betwixt the ancient and modern form 
of conveyance, and which I endeavoured to ex- 
plain, page 193, &c., the purchaſer's title in 
the preſent caſe will not be perfectly under- 
ſtood. 

The purchaſer ſtands already infeft in the 
property of the ſubject on a feu right granted 
with an intention of reſerving the domnium di- 
rectum in the granter. The baſe right held by 
the purchaſer does not admit of being convert- 
ed into a public one by any act on the part of 
the mediate ſuperior, nor indeed can the imme- 
diate ſuperior, the perſon who is to ſell the ſu- 
periority to the vaſſal, make any change on that 
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remains a baſe right, carrying the property th 
the vaſſal, but reſerving the ſuperiority to the 
ſuperior. - In order, then, to put this vaſſal in. 
to the place of his ſuperior, the ſuperior, who 
is the ſeller, muſt diſpone to him the lands, to be 
holden of his the ſeller's ſuperior ; and for com- 
pleting this title he will grant both a procuratory 
of reſignation, and alſo a precept of ſaſine, for 
giving infeftment to be holden of the granter's 
ſuperior ; which, in other words, is juſt ſaying, 


that he will grant to the purchaſer a diſpoſition, 


coming in effect, if not preciſely in form, to the 

old charter, a me de ſuperiore meo. Indeed, with 

regard to the form of the diſpoſition, it differs, 

as I have already obſerved, very little from the 

common diſpoſition, as you will perceive in the 
ſtyle which I am to lay before you. 


Diſpoſition by the Superior to bis Vaſſal. 


I, A., immediate lawful ſuperior of the lands 
and others underwritten, IV CONSIDERATION of 
a certain ſum. paid to me by B., my vaſſal in the 
faid lands, as the full and adequate price of the 
right hereby given, of which ſum I grant the 
receipt, and diſcharge the ſame for ever, have 
SOLD, ALIENATED, and DISPONED, as I hereby 


SELL, ALIENATE and DISPONE, to and in favour 
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A the ſaid B., his heirs and aſſignees whomſo- 
ever, heritably and irredeemably, 4E and Y H0LE 
(Deſcribe the lands), with all right, title, intereſt, 


claim of right, property and poſſeſſion, as well 


petitory as poſſeſſory, which I, my predeceſſors 
and authors, heirs and ſucceſfors, had, have, or 
anywiſe may claim or pretend thereto in all 
time coming; I HN lands and others above 
diſponed, I 31vD and 0BL1cz me and my forefaids 
TO 1WFEFT and SETSE the ſaid B. and his above- 
written, on their own expence, by a fingle infeft- 
ment only, 70 BZ HOLDEN of my immediate law- 
ful ſuperior of the ſaid lands, by the ſame tenure, 
and for payment of the ſame ſervices, and as free- 
ly in all reſpects as J or my foreſaids held or might 
have holden the ſame ourſelves, and to grant and 
ſubſcribe all deeds or writings that may be neceſs 
fary for that effect: Ap in order to complete 
the ſaid infeftment by reſignation, I hereby con- 
STITUTE and APPOINT jointly 
and ſeverally, my lawful and irrevocable pro- 
curators, &c. (This clauſe goes on in common 
form); He LANDS and others above difpon- 
ed, in ſo far as concerns the dominium directum 
thereof, I BTVD and OBLIGE me and my fore- 
faids to FARRANT to the ſaid B. and his fore- 
aids, at all hands and againſt all deadly, as law 
will: Av FURTHER, 1 hereby MARE and coy- 
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STITUTE the ſaid B. and his foreſaids my ceþ 
ſioners and aſſignees zv and 70 the whole writs 
and evidents of the ſaid lands, and whole clauſe 
therein contained, with all that has followed or 
is competent to follow thereupon : AD I here- 
by RzNounceg and for ever ſimply DISCHARGE 
the feu duty of L. per annum, payable to 
me out of the lands hereby conyeyed, together 
with the whole ſervices, preſtations, and caſual- 
ties ſpecified in the reddendos of the charters, or 


ariſing from the nature of the rights and titles 


under which. the faid lands have been held of 
me and my foreſaids, by the ſaid B. and his pre- 


deceſſors, and that for all years and terms by- 


gone and to come, SURROGATING and SUBSTH: 
TUTING him and his foreſaids in my full right 
and place of the premiſes for ever; WHICH A45- 
SIGNATION and diſcharge abovewritten, I B1ND 


and 03L1GE myſelf and my foreſaids to R- 
RANT as follows, viz. the aſſignation to the 


writs and evidents at all hands and againſt all 
deadly, A the diſcharge from our own facts 


and deeds only: AVD FURTHER, I OBL1GE me and 


my foreſaids to FREE and RELIEVE the ſaid 

of all duties and caſualties payable from the ſaid 
lands to our immediate lawful ſuperior therein 
at and preceding the term of „which is 
hereby declared to be the term of the ſaid pur: 
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chaſer's entry to the ſaid lands, 4s 4z80 of that 


proportion of the public and parochial burdens | 


payable at the ſaid term by me as ſuperior fore- 
Jaid, furth of theſe lands; A | have herewith 
DELIVERED UP to the ſaid B. the title deeds of 
the ſaid lands, conform to inventory thereof 
ſigned by me of this date, as relative hereto : 
AD 1 CONSENT to the REGISTRRTION hereof 
in the books of Council and Seſſion, or other 
judges books competent, therein to remain for 
preſervation, and that all execution neceſſary 
may paſs hereon in form as effeirs; and for 
that purpoſe CONSTITUTE. 

MY PROCURATORS, &c. AND to the effect 
that the ſaid B. and his foreſaids may be infeft 
in the ſaid lands, to be holden of my ſaid ſuperi- 
ors thereof by confirmation, I hereby PRE and 
REQUIRE you _ Jointly and ſeverally my 
bailies in that part, hereby ſpecially conſtituted; 


that, on ſight hereof, ye paſs to the grounds of 


the ſaid lands, A THERE GIVE and DELIYER 
to the ſaid B., or to his foreſaids, heritable S247 


and SASINE, actual, real, and corporal poſſeſſion 


of ALL and OLE the lands and others above- 
mentioned, lying and deſcribed in manner fore- 
laid, ANV THAT by delivery to the ſaid B. or his 
foreſaids, or his or their certain attorney or at- 
torneys, in his or their names, bearers hereof, 


— H— 


- - —— 5 x 
— — — — — = — = er IP, — — * * —— —- 
. E gene = ——— IS es P 1 
n 5 —— B 9 = F 
= - "on Ek n 2 ; e n : „ ma. - 

7 = = | PT LEE 2 2 AS EEO N — — 
8 - = 
—_— by > . 0 2 > - © 


» 4 


_ — — E - 


"We 
©; 1 
1 
*. 
„ 
2 j 
1 i 
. 
NM f 


10 Of the Purchaſers Title 


of earth and ftone of the ground of *the aid 
lands, with other ſymbols neceſſary, 70 BE Hol- 
DEN of my immediate lawful ſuperior of the ſaid 
lands, by the fame tenure, and for payment and 
performance of the fame duties and ſervices that 
are payable by me and my foreſaids, and as 
freely as L held the ſame myſelf, AD this on 
no account ye leave undone ; WHICH to do! 
commit to you jointly and ſeverally my full 
power, by this my precept of ſaſine direQ- | 
ed to you for that effect. Iv wiTvzss where- 
of} &e- + 


The difference betwixt this and the common 
diſpoſition, conſiſts in the changes which take 
place in the obligation to infeft, in the clauſe 
of warrandice, in the aſſignation to the rents, 
and in the precept of ſaſine; and theſe changes 
atiſe neceſſarily from the ſituation of the par- 

In completing the vaſlal's title, he may enter 
with the ſeller's ſuperior, either by a charter of 
reſignation or by a charter of confirmation; but 
if he enters by confirmation, he muſt take ſaſine 
on the precept in this diſpoſition ; his old in- 
feſtment, on grounds which I have already ex- 
plained, cannot be confirmed to the effect of 
making him hold of his immediate ſuperior; but 
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ſaſine belng taken on the precept in this new 
diſpoſition, that ſaline may be confirmed, which 
will put him into the place of the ſeller, and 
make him hold direQly of the perſon who was 
formerly his mediate ſuperior. But brought 
thus into the place of the ſeller, he becomes his 
own ſuperior; ſo that he holds the two eſtates 
by different titles ; and in order to conſolidate 
the property with the ſuperiority, a reſignation 
ad remanentiam by himſelf as vaſſal, to himſelf 
as ſuperior, becomes neceſſary. \ 

This reſignation is of a very different nature 
from the reſignation in favorem, on which the 
charter of reſignation proceeds. 'The refignation 
in favorem is the form by which the vaſſal re- 
turns the fee into the hand of the ſuperior, for 
the purpoſe of enabling him to renew the ori- 
ginal right to a new ſet of heirs, or to a pur- 
chaſer, The reſignation ad remanentiam is a to- 
tal extinction of the vaſſal's right, reſtoring the 
tee into the hands of the ſuperior, as his own 
property, working off the effect of the baſe 
right, and conſolidating the eſtate formerly in 
the perſon of the vaſſal, with the eſtate in the 
perſon of the ſuperior. 

This form requires, in the firft place, a war- 
rant from the vaſſal, and that is contained in the 
procuratory of reſignation; under this warrant 
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reſignation muſt be made, and an inſtrumer} 
taken on the act of reſignation. It is this in- 


ſtrument which completes the title of the ſupe- 


rior, and on that account it has been placed on 


the ſame footing with the inſtrument of ſaſine, 


and'ordered to be entered in the record within 


the ſame time, and under the ſame penalties, 
The forms which I am now to lay before you 
will explain all this. 


ry of Ref 5 nation ad Remanentiam. 


11, B.. . that J ſtand vaſes in the 
property and ſuperiority of the lands and others 
aftermentioned, on different titles; and that I 
am deſirous of uniting and conſolidating the 


property with the ſuperiority in my perſon, 


do THEREFORE hereby CONSTITUTE and ORDAIN 

Jointly and 
ſeverally, my procurators, for me and in my 
name, to compear before me, my heirs or ſuc- 
ceſſors, as immediate lawful ſuperiors of the 
lands and others herein deſcribed, or before our 
commiſſioners in our name having power to 
receive reſignations thereof ad remanentiam, at 
any time and place lawful and convenient, and 
there, purely and ſimply by ſtaff and baton, a5 
uſe is, to reſign, 4s I by theſe preſents R- 

EE 
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sro and SURRENDER ſimpliciter, urotrx, OVRR- 
ore, and DELIVER, ALL and WHOLE (Here 
the lands are to be particularly deſcribed}, with 
all right, title and intereſt which I have or 
can pretend to the property of the ſame, I THE 
x4anps of me the ſaid B. or of my foreſaids, 
as immediate lawful ſuperiors of the ſame, ad 
 perfetuam remanentiam, TO THE EFFECT that the 
right of property of the foreſaid lands and others 
which ſtand in my perſon may be united and 
conſolidated with my right of ſuperiority of the 
ſame, and remain with me and my heirs and 
ſucceſſors in the ſaid ſuperiority, abſolutely 
and irredeemably, in all time coming, 40s, 
INSTRUMENTS, and DOCUMENTS in the pre- 
miſes, to aſk and take, and generally every other 
thing to do as freely in all reſpects as I the 
ſaid B. could do myſelf, or which to the of- 
lice of procuratory in ſuch caſes is known to 
pertain, promiſing to ratify and confirm what- 
ever my ſaid procurators ſhall lawfully do or 
cauſe to be done in the premiſes; Av I com- 
SENT to the REG1STRAT10N hereof in the books 
of Council and Seſſion, or others competent, 
therein to remain for preſervation, 4ND for that 
Purpoſe CONSTITUTE my 
Procurators, &c. IN WiTNESS WHEREOP, &&. 
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nennen, of Refqnation ad Remanentiam fil 
: lowing on the preceding Pr ee 


IN THE NAME OH GOD, AMEN. BE TT KNowy 
TO ALL MEN, by this preſent public inſtru- 
ment, THAT, upon the day of years, 
and of the reign of our ſovereign Lord George 
the Third, by the Grace of God King of Great 
Britain, France, and Ireland, Defender of the 
Faith, the year, Id PRESENCE of me, notary 
public, and witneiles ſubſcribing, cohmrEARE⁰ 
perſonally _ , as procurator for B,, heri- 
table proprietor of the lands and others after- 
mentioned, ſpecially conſtituted by virtue of a 
procuratory of reſignation ad remanentiam, dat- 
ed , made and granted by the ſaid B. 
for reſigning the ſaid lands and others after- 
mentioned, in favour of himſelf, his heirs and 
ſucceſſors in the ſuperiority, Av PASSED with us 
to the perſonal PRESENCE of the ſaid B., $U?E- 
R1OR of the ſaid lands and others, 4ND THERE - 
the ſaid procurator, in name and behalf of the 
ſaid B., RESIGNED and SURRENDERED fimpli- 
citer, UPGAVE, OVERGAPE, and DELIVERED, ALL 
and WHOLE (Here the lands are particularly 
deſcribed) ; Together with all right, title, and 
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intereſt which the ſaid B. had or anywiſe 
might have, claim, or pretend to the property 
of the ſaid lands and others, or to any part 
thereof, IV THE HANDS and in favour of the 
ſaid B., immediate lawful ſuperior of the ſame 
ad perpetuam remanentiam, TO THE EFFECT that 
the right of property of the ſaid lands ſtand- 
ing in the perſon of the ſaid B. may be con- 
ſolidated with the right of ſuperiority of the 
the ſame, and remain with the ſaid B., his heirs 
and ſucceſſors in the ſaid ſuperiority, abſolutely 
and irredeemably, in all time coming, by vir- 
tue of, and conform to, the foreſaid procura- 
tory of reſignation granted by the ſaid B. for 
that effect, 4vD THAT by deliverance made by the 
laid procurator of ſtaff and baton, as uſe is, in 
the hands of the ſaid B., who accepted the ſame; 
THEREUPON, and upon all and ſundry the pre- 
miſes, the ſaid attorney, as procurator foreſaid, 
alked and took inſtruments in the hands of me, 
notary public. THESE THINGS were ſo done at 

, day, month, year of God, and of the 
King's reign reſpectively firſt abovewritten, 
betwixt the hours of and „IN PRE= 
SENGE of and „ witneſſes to the pre- 
miſes ſpecially called and required. 
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This inſtrument is atteſted by the long do. 
quet of the notary, by his ſubſcribing each 
page, and by the ſubſcriptions of the witneſſes 
to each page; and it muſt be recorded within 
ſixty days of its date in the regiſter of ſaſines, 


2. Diſpefitron by the Vaſſal to his Superior. 


The object of this right is to reſtore to the 
ſuperior the property which has been given out 
to the vaſſal; and I have already ſhown you that 
the way in which this is done is for the vaſſal 
to reſign the property in the hands of his ſu- 
perior, ad remanentiam. The diſpoſition, there- 
fore, by the vaſſal to his ſuperior is in this 
form: ; 


I, B., heritable proprictor of the lands and 
others aftermentioned, in virtue of a charter 
thereof, granted to me by A., ſuperior of the 
faid lands, and of a ſaſine following on the ſaid 
charter, dated , regiſtered „IV CON- 
 SIDERAT1ON of a certain ſum paid to me by 

the ſaid A., as the price of the ſubjects hereby 
| ſold, whereof I grant the receipt, and diſcharge 
him thereof for ever, have $0LD, ALIENATED, 
and. DISPONED, as I hereby SELL, ALTENATE, 
and Dis POE, to and in favours of the ſaid A. 
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and his heirs and ſucceſſors in the ſuperiority of 
the ſaid lands, heritably and irredeemably, 4zz and 


ry HOLE (Here the lands are particularly deſcribed), 
with all right, title, intereſt, claim of right, pro- 
perty and poſſeſſion, petitory or poſſeſſory, which 
lor my predeceſſors or authors had, have, or any- 


wiſe can have, claim, or pretend thereto, in all 
time coming: AD to the effect that my right of 
property of the ſaid lands may be conſolidated 
with the ſaid A.'s right of the ſuperiority of 


the ſame, I BIVD and 0BL1GE me, my heirs and 


ſucceſſors, to make due and lawful rz5s1G6NA4- 
710N of the ſame in the hands of the ſaid A., as 
my immediate lawful ſuperior thereof, ad per- 
petuam remanentiam : Ann for that end J here- 
by MAKE and CONSTITUTE 

jointly and ſeverally, my lawful and irrevocable 
procurators, for me and in my name, to com- 
pear before the ſaid A., my immediate lawful 
ſuperior of the ſaid lands, or his commiſſioners 
in his name, having power to receive reſigna- 
tion ad remanentiam, at any time and place law- 
ful; and there purely and ſimply by ſtaff and 
baton, as uſe is, to RESIGN and SURRENDER, 
as I do hereby REST and SURRENDER im- 
Pliciter, poi, OVERCIFE and DELIVER, ALL 
and rVH0LE the ſaid lands and others above men- 
tioned, lying and deſcribed in manner foreſaid, 
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together with all right, title and intereſt, claim of 
right, property and poſſeſſion, which I and my 
predeceſſors and authors had, have, or any ways 
may have, claim, or petend to the premiſes, 
IV THE HANDS of the ſaid A. or of his com- 
miſſioners in his name, as in his own hands, 
and for his own behoof, ad per petuam remanen- 
tram, TO THE EFFECT that the right of property 
in the ſaid lands ſtanding in my perſon may be 
incorporated and conſolidated with the right of 
luperiority thereof in the perſon of the ſaid A. 
and his heirs and ſucceſſors-in the ſaid ſuperi- 
ority, abſolutely and irredeemably, in all time 
coming; 40s, inſtruments, and documents in 
the premiſſes, to aſk and take, and generally 
every other thing in the premiſſes to do which 
J could have done myſelf if perſonally preſent, 
or which to the office of procuratory in ſuch 
caſes is known to pertain, PROMISING to rati- 
ty and confirm whatever my ſaid procurators 
Hall lawfully do or cauſe to be done in the 
premiſes; WHICH LANDS and others above diſ- 
poned, with the pertinents thereof, and this pre- 
ſent diſpoſition, I BLV and OTTO me and my 
fore ſaids to WARRANT, allure, and defend to 
the ſaid A. and his abovewritten, in ſo far as 
regards the property or dominium utile of the 
faid eſtate, at all hands, and againſt all mortals. 


12 


4. 
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AvD FURTHER, I hereby MARE and cov. 
2 TE the ſaid A. and his foreſaids my ceſſion- 
ers and aſſignees IV AVD To the wrIiTs and 


717LEzs of the ſaid lands, with all that has or 
may follow thereon, 4ND 4Zs0 in and to the 


 zawrs and DUTIES of the ſaid lands, due there- 
from fince the term of „which 


is hereby declared to be the term of his en- 
try to the property of the ſaid lands, suR- 
ROGATING and SUBSTITUTING him and his fore- 
ſaids in my full right and place of the premiſes 
for ever; WHICH ASSIGNATION I OBLIGE me to 
FARRANT, in 10 far as regards the titles to the 
property, at all hands, and againſt all deadly, 
and in ſo far as concerns the rents, from my 
own fact and deed only: AD I FARTHER O- 
BLICE me and my foreſaids to free and relieve 
the faid A. and his abovewritten from all feu 


cuties, ceſs, minifter's ſtipend, and other public 
and parochial burdens payable from the ſaid 


lands prior to the ſaid term of , the ſaid 
A. and his foreſaids freeing and relieving me 
and my foreſaids thereof in all time coming: 
AND I have herewith DELIVERED UP to the 
ſaid A, the charter abovementioned, which I 
formerly received from him, with the ſaſine 
following thereon. AND CONSENT to the REGIS- 
TRATION hereof in the books of Council and 
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| Seſſion, or other judges books competent; therein 


| to remain for preſervation, and that all neceſ. - 
ſary execution may follow hereon in form 2 8 
eeefffeirs; and to that effect I convsrITuTE the 

my PROCURATORS, &c. In witneſz 
whereof, &c. fi 
; 1. ü ly 
1 This right is completed by the inſtrument of eh 
reſignation ad remanentiam, the form of which the 
4 I need not repeat, and which is rendered effec- Hat 
; tual by regiſtration within ſixty days from its cal 
date. The effect of this reſignation is not only wi 
to complete the ſuperior's right to the proper- inc 
ty, but alſo to conſolidate in his perſon the pro- gr 
perty and ſuperiorty of the lands. | the 
| M: 
3. Sale of Teinds. pre 
In explaining thoſe deeds by which teinds | 
are conveyed, it is neceſſary to remind you of by 
the nature of that ſpecies of property. has 
Teinds belonged to the church previous to we 
the Reformation ; and the drawing of the teind, the 
while it was the ſource of infinite vexation to the the 
landholder, rendered him exceedingly dependent be 
on the churchmen, Upon the Reformation, os 
the church lands, and even the teinds, were un- a 
derſtood to be the property of the Crown, and Fi 


by the Crown the greater part of that propeitf 
2 | 
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was given out to thoſe of chief influence in the 
country, who were termed Lords of Erection, 
or Titulars, as having acquired a right or title to 
the benefice. 

Under theſe new proprietors the ſame hard- 
ſhips were felt, which had been ſo unwilling- 
ly ſubmitted to under the domination of the 
church; for, with the property of the clergy, 
the titulars claimed alſo the rights which they 
had exerciſed, The diſcontents which this oc- 
caſioned, as well as the value of the property 
which had been thus laviſhed by the Crown, 
induced Charles I. to raiſe a reduction of thoſe 
grants by which it had been given out; and 
that led the way to a general ſubmiſſion to his 
Majeſty, by all parties having any intereſt in the 
property of the church. 

The decree arbitral which was pronounced 
by his Majeſty in this ſubmiſſion, and which 
has been attended with the moſt happy effects 
to the country, fixed, amongſt a variety of 0- 


ther matters (and it was afterwards ratified by 


the act 1633, c. 17.), That heritors ſhould 
be at liberty to purſue the titulars for having 
their teinds valued, and for a warrant to pur- 
chaſe them at the rate of nine years purchaſe 
money of the valued teind duty. The decre2 
arbitral fixed alſo the extent of the warrandice 
N * 
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of the diſpoſition to be granted by the titular, 

but this point was afterwards (by the act 1633, 
c. 19.), left to be fettled in the proceſs of ale, 
The decree further provided for the caſe where 
the teinds were not in the hands of the titular 
but were held in leaſe, or by ſome temporary 
right, and declared that, in theſe caſes, the 
price ſhould be ruled by the duration, or ac- 
cording to the quality of the right. 

But, beſides the right to the teinds veſted in 
the titulars, and regulated by that decree arbi- 
tral, there is a right to teinds veſted in patrons, 
which aroſe in this manner: The act 1469, 
c. 39., took away from patrons the right of 
preſentation, and gave them, as an indemnifi- 
cation, all the tithes of the pariſh not formerly 
diſpoſed of. This act was reſcinded, along | 
with the other acts paſſed during the uſurpa- 
tion. But the right was again given to patrons 
by the act 1690, c. 23., which enacts, that the 
right to thoſe teinds which had not been heri- 
- tably diſponed {ſhould belong to patrons, * with 

the burden always of the miniſter's ſtipend, 
« tacks and prorogations already granted of the 
& ſaid lands, and of ſuch augmentations of ſti- 
* pend, future prorogations and erections of 
« new kirks as ſhall he found juſt and expe- 
dient, providing the ſaid patrons, getting 


* 
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« right to the teinds by virtue of this prefent 


act, and who had no right thereto before, 


„ ſhall be, likeas, they are hereby obliged, to 
« ſell to each heritor the teinds of hig own 
„lands, at the rate of ſix years purchaſe, as 
i the ſame ſhall be valued by a commiſſion for 
valuation of teinds.“ ; 

Thus the heritor is entitled to purchaſe his 
teinds from the titular at nine, and from the 
patron, where he is not titular, at ſix years pur- 


chaſe, But there are certain teinds which form 
an exception to this, and which cannot be pur- 
chaſed, as, 1, Teinds which have been grant- 


ed to colleges or hoſpitals, or mortified, or de- 
ſtined for pious uſes. 2. Teinds which for- 
merly belonged to biſhops, and thereafter to the 
Crown, by the abolition of Epiſcopacy, ſo long 
es the ſaid lands ſhall remain with the Crown 
undiſpoſed of. 3. Teinds which have once come 
into the hands of the heritor, and who has af- 
terwards feued out the lands without the teinds. 


The rates of nine and fix years teind duty, 


at which theſe purchaſes may be made, are much 
below the value of the teinds, were they not 
ſubje& to the burden of providing a ſtipend to 
the miniſter of the pariſh, which is a burden 


inherent in teinds; and accordingly, when a 
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tranſaction takes place with the perſon in right 
of the teinds, and he engages to warrant the 
purchaſer againſt all future augmentations and 
grounds of eviction, an advanced price is paid 
by the purchater. The ſale of teinds may there- 
fore either be legal or voluntary. It may pro- 
ceed in terms of the above acts of parliament, 
which will regulate the price and the extent of 
the warrandice; or it may be a voluntary ſale, 
in which the price and warrandice are commen- 
ſurated to each other by the private agreement 
of the parties. I ſhall firſt lay before you the 


form of the legal, and then the form of the vo- 


luntary, ſale. 


| Preliminary Steps in a Legal Sale of Teinds. 


Where teinds have been previouſly valued, 
the action brought againſt the titular or patron 
will be for a ſale merely; but I ſhall ſuppoſe 
that there has been no valuation, in which caſc 
there will be a ſummons of valuation and ſale 
of teinds raiſed, citing thoſe who have intereſt 
to appear before the Judges of the Court of 
Seſſion, as Commiſſioners for the plantation of 


kirks and valuation of teinds. The ſummons 


will be in this form : 


V1] 


ſe 


ot] 


* 


7 * 1 
— 22 * 
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— 


* 


Summons of Valuation and Sale of Teinds. 


GzoRGE, by the grace of God, King of Great 
Britain, France, and Ireland, Defender of the 
Faith, To 5 meſſengers 
at arms, our ſheriffs in that part, jointly and 
ſeverally ſpecially conſtituted, greeting: WnzRE- 
As it is humbly meant and ſhown to us by our 
LOFITE A., heritable proprietor of the lands and 
others underwritten (Here deſcribe the lands), 
in which lands the purſuer ſtands duly infeft, in 
virtue of his ſaſines therein, dated , and regi- 
ſtered , Taar, by ſeveral acts of parliament, 
and particularly by the zoth act of the 2d ſeſſion 


of the 1ſt parliament of King William and 


Queen Mary, holden in anno 1690, commiſ- 


ſion is thereby given to the Lords and others of 


the commiſſion thereby appointed for the plan- 
tation of kirks and valuation of teinds, to va- 
lue, and cauſe to be valued, the teinds, parſon- 
age, and vicarage of whatever lands lying with- 
in this kingdom liable in payment of teinds, 
and to take order that every heritor have the 
leading and buying of his own teinds, conform 
to the rules laid down by the 19th act of 
the parliament 1633, and the other acts of 
parliament therein mentioned, and that each 
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heritor ſhall be at liberty to purchaſe his own 
teind from the titular or patron having right 
thereto ; and that, by the gth act of the parlia- 
ment 1707, the Lords of Council and Seffion 
are empowered to judge in all affairs and cauſes 
which formerly belonged to the juriſdiction or 
cognizance of the commiſſioners formerly ap- 
pointed for the plantations of kirks and valuation 
of teinds, and in particular to determine in the 
valuation and ſale of teinds: That B. is titular 
or patron of the pariſh of „within which 
pariſh the ſaid lands lie; that C. is miniſter of 
the ſaid pariſh; and that the teinds of the lands 
and others foreſaid are {till unvalued, in fo far 
as the purſuer knows; THEREFORE a VALUATION 
of the TETIVDS, both parſonage and vicarage, of 


the ſaid lands, with the pertinents thereof, lying 


as aforeſaid, oveaTr and SHOULD be led and de- 
duced at the inſtance of the purſuer, againſt the 
defenders after named, and the tutors and curators 
of ſuch of them as are minors, if they any have, 
for their intereſt, and a conſtant and fixed year- 
ly duty ſhould be determined, by decree of our 
ſaid Lords, to be the juſt and true value of the 
teinds, parſonage and vicarage of the ſaid lands, 
and to be paid in place of the ſaid teinds; 4 


the ſaid teinds being ſo valued, cur ſaid Lords 


QUGHT and SHOULD modify and determine the 


Of the Purchaſer's Title. 327 


price thereof, according to the reſpective rights 


of the defenders, AVD ſuch of them as have 


right thereto oVvGAT and SHOULD be DECERNED. 


| and 0RD#INED, by decree foreſaid, upon pay- 
ment of ſuch price, To PTS YO the ſaid TE, 
to the purſuer and his heirs or aſſignees in the 
ſaid lands, heritably and irredeemably ; An, 
Fk THAT END, to grant diſpoſitions containing 
procuratories of reſignation, precepts of ſaſine, 


clauſes of warrandice, in ſuch terms as the faid 
Lords ſhalldetermine, and allother neceſſary writs | 
for that purpoſe, ox OTHERWISE, in cafe the ſaid 


defenders ſhall fail, or refuſe ſo to do, the teinds, 


parſonage and vicarage of the ſaid lands ovG6Hr 


and SHOULD be ADFUDGED and decerned, by de- 
eree foreſaid, to pertain To the purſuer and his 
toreſaids, heritably and irredeemably, upon pay- 
ment or conſignation of the price put thereon 
in manner foreſaid : AND it OUGHT and SHOULD 
be further FouND and DECLARED, That the pur- 
ſuer and his foreſaids, on payment or conſigna- 
tion of the ſaid price, have good and undoubt- 
ed right to draw and collect the whole teinds, 
parſonage and vicarage of the ſaid lands and 
pertinents belonging to him, conform to the 
laid acts of parliament, and laws and daily prac- 
tice of Scotland in all points. OUR III 18 
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HEREFORE, Gi: we change you, that, on ſight 


| Hereof, ye paſs, and in our name and authority 
SUMMON, WARN, and CHARGE 


perſonally, or at their reſpec: 
tive dwelling places, if within Scotland, vroy s1x 
DAYS warning, and, if furth thereof, by open 


_ proclamation at the market croſs of Edinburgh, 


and pier and ſhore of Leith, ov s:xTr pars 
warning, and the tutors and curators of ſuch 


of them as are'minors, if they any have, for their 
| Intereſts, and all others having or pretending to 
have intereſt in the ſaid matter, by open pro- 


clamation at the market croſs of .; and 
other places needful, 70 COMPEAR before the ſaid 


Lords of Council and Seffion, Commiſſioners 


— 


appointed for plantation of kirks and valuation 
of teinds, at Edinburgh, or where they {hall 
happen to be for the time, the day ol 

next, in the hour of cauſe, with con- 
tinuation of days, To ANSWER at the inſtance of 
the purſuer in the matter libelled; THAT 1s 70 
SAr, the defenders to hear and ſee a valuation 
of the ſaid teinds led and deduced, and a con- 
ſtant yearly duty in place thereof fixed and de- 
termined, Ad, being ſo valued, to hear and ſee 


themſelves decerned to denude of and convey 


the {aid teinds to the purſuer in manner before 
ſpecified, in all points, ox elſe to allege a rea- 
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ſonable cauſe on the contrary, r certification 
28 effeirs. ACCORDING 70 FUSRICE, as ye will 
anſwer to us thereupon ; FHICH to do we com- 
mit to you jointly and ſeverally our full power, 
by theſe our letters, delivering them by you 
duly executed, and indorſed again to the bearer. 
Given under our ſignet at Edinburgh, the | 
day of „and of our run the thirty- 


ſeventh year, 1 797- ; 
This ſummons paſſes under the ſignet. but 
this and all other ſummonſes before the Com- 
miſſion of teinds, is, by the act 1707, c. ., 
ordered to be raiſed and ſubſcribed by the Lord 
Regiſter and his deputies, though in practice 
they are ſigned by the clerk to the Commiſſion 
of Teinds and his deputies, and by them they 
are given out blank, that is, without having 
the libel or narrative filled up; and it ſeems to 
be on this account that the concluſions of the 
ſummons are repeated in general terms in the 
will. In this ſtate, that is, ſtill unfilled up, the 
ſummons, which has been ſigned by the teind 
clerk and ſigneted, is executed againſt the titu- 
lar and miniſter of the pariſh within which the 
lands lie, and, when there is a vacancy in the 
pariſh, againſt the moderator of the preſbytery, 
in place of the miniſter of the pariſh. Where 
8 8 
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the titular is not patron, the ſummons is alf 


executed againſt the patron of the pariſh, and, 


where the teinds have been let in leaſe, againſ 


the tackſman. Before calling the ſummons in 


Court, the libel 1s prepared by the agent far 
the purſuer, and is filled up according to the 
form which I have given. 

The purſuer in this action, as he founds on 
his titles to the land, ought regularly to produce 
them, and were the defenders to inſiſt on it, the 
action could not proceed until they were-pro- 
duced ; but in practice no ſuch demand is made, 
nor are the titles always produced. When the 
cauſe comes into Court, the purſuer's lawyer 
ſtates the nature of the action, that it is a pro- 
ceſs of valuation and ſale of lands; and he 
craves that a proof may be allowed of the an- 
nual value of the lands. The Lords © allow a 
46 proof prout de Jure, of the juſt worth and 


© conſtant yearly value of the lands libelled, in 


** ſtock and teind, parſonage and vicarage, joint- 
ly and ſeparately, with the uſual deductions; 
allow the defenders a conjunct probation, and 
e grant commiſfion,” &c. for taking the proof. 
When the officers of ſtate for the Crown 


are parties, their lawyer craves leave to give in 


interrogatories to be put to the purſuer's wit- 
neſſes, and to have the lame inſerted in the act 
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and commiſſion, which is accordingly allowed 
by the interlocutor granting the proof. 


This proof is uſually led in the country, and 


it is the duty of the man of buſineſs in Edin- 
burgh to give ſuch directions as may enſure full 
information on all the neceſſary objects of in- 
quiry. With this view, there are certain * 
proper to be attended to: 

1. Whether any part of the lands are in the 
natural poſſeſſion of the proprietor? and if ſo, 
that part will be diſtinguiſhed 98 what has 
"90 ſet in leaſe. 

With regard to lands in the natural poſ- 
ron of the proprietor, to bring evidence of 
what would be a juſt yearly rent of ſuch lands 
on a nineteen years leaſe, without any graſſum 
or other conſideration paid to the proprietor. 

3. With regard to the lands let in leaſe, to aſ- 
certain the rent paid by the tenants, diſtinguiſh- 
ing the money and victual rent from the kains 
and caſualties, and mentioning the value of each 
of theſe, according to the rate of the country ; 
ſpecifying the commencement and endurance of 
the leaſe, the obligations on either party, and, 
where graſſums have been paid, the preciſe a- 
mount of them; or if none have been paid, it 
ſhould be ſo ſtated. 
88 2 
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4. For the purpoſe of pointing out the ar. 
ticles of deduction from the rent of the lands, it 

; ſhould be inquired, 1. Whether the expence of 
ſupporting the houſes on the farm 1s to be borne 
ſolely by the landlord ? Whether there are more 
houſes than are ſufficient for the uſe of the 
farm, and what is the annual value of ſuch 
as are not required for the farm? Whether 
any rent is drawn from cot houſes, from a 
ſmithy, or from a changehouſe ? 2. Whether 
any of the rents ariſe from orchards, from 
woods, from moſs rights, from the ſale of 
peats, from mills ; and in the caſe of mills, there 
will be a diſtinction betwixt that part of the 
rent ariſing from the mill land and that ariſing 
from the mill itſelf, whether it be a corn mill, 
a wauk mill, or any other ſpecies of machinery ? 
3. Whether any part of the rent of the eſtate 
ariſes from the erection of any manufacture, as 
from a bleachfield, a printfield, or a pottery ? or 
whether it ariſes from a fiſhing, or from a ferry 
boat, or from a quarry, or a coal or marl pit, or 
from mines ? 4. What improvements have been 
made on the eſtate, by draining, by embank- 
ments, by encloſures; and the expence beſtowed 
on theſe improvements ſhould be aſcertained by 
the production of accounts, and the evidence of 
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the workmen employed i in making them. The 
time at which theſe improvements were made, 
as well as the rent of the ground previous there- 
to, ought alſo to be aſcertained. On this head, 
another object of inquiry is, Whether any lime 
or marl is delivered by the landlord to the te- 
nant, with the value of it. If any part of the 
eſtate have been ſet in Made the value of the 
ſtock ought to be proved. 

Theſe points ought to be in the view of che 
perſon employed to lead the proof; he ought 
to have an accurate rental made up, containing 
the names of the farms, the tenants, and every 
ſpecies of rent, &e. He ought to learn the ſi- 
tuation of the land in queſtion, in regard to all 
thoſe points which I have put down; and hav- 
ing acquired the neceſſary information, he will 
frame ſuch. queſtions to be put to the witneſſes 
as may bring out fully the evidence on which 
the Court will proceed in valuing the teinds. 

In leading this proof, another point to be at- 
tended to 1s the ſeparating the value of the lands 
lying in one pariſh from the value of the lands 
lying in another pariſh; and the queſtions ought 
to be ſo conceived as to bring out clearly this 
diſtinction, wherever the eſtate is ſituated in 
more than one pariſh, and where the farm hes 
| in. two pariſhes, and pays a cumulo rent. 
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This proof being led and jeported, the term 
is circumduced, and a prepared ſtate is made ub 


by the teind clerk, Alongſt with the ſtate, x 
ſcheme is prepared, which gives in figures the 
reſult of the proof, ſhowing the annual amount 


5 of the rent, with the articles of deduction, con- 
fiſting of thofe ſums arifing from the late im. 


provements on the eſtate, or of thoſe article 
which are not teindable. In this ſcheme the 
practice is, where there have been grafſums 


given on entering into the leaſe, to add to the 


rent about 82, or rather I ſhould ſay, 8. 5, 
5:==d. per cent. of the graſſum, if the leaſe be 
for 19 years; and more or lefs, according as the 
term of endurance happens to be ſhorter ot 
longer. Thus, for a leafe of ſeven years, the 
annual proportion of graſſum will be 17]. 5s. 
7 d. per cent., and for a leaſe of three times 


19 years, it will be 5l. 68. 7d. per cent. of the 


graſſum; and when there are deductions, the 
articles of deduction appearing in the proof (as 
for mill rent, &c.), form one branch. 2. There 
is a deduction made from the rent, of 7+ per 
cent. of the expence laid out on the improve. 
ments which have been made on the eſtate 
within the laſt ſeven years. 3. When there is 
lime or marl furniſhed by the landlord to the 
tenants, that muſt ſo far diminiſh the rent; and 


1 
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therefore a deduction will be made on that ac- 
count, according to circumſtances. And, /aſlly, 
where a farm has been let in ſteelbow, a deduc- 
tion of 15 per cent. of the value of the ſtock 
will be made from the rent, on account of the 
ſtock. Theſe deductions being made, the fifth 
part of the remainder is taken for teind, and this 
is found and declared by the Court to be the 
teinds, parſonage and vicarage of the lands. 

This decree valuing the lands is then extract- 


ed, as if the action had been for the ſole pur- 


poſe of valuing the teinds. The next ſtep is to 
call the ſummons of new (for it contained the 
two concluſions of valuation and of ſale, merely 
to ſave the expence of a ſecond ſummons, and 
of again citing the parties). Alongſt with the 
ſummons is produced the extracted decree of 
valuation, a certificate of the proportion of ſti- 
pend payable to the miniſter (given either by 
the miniſter or by the teind clerk), and a ſcheme 
of the price prepared by the teind clerk. This 
ſcheme proceeds on the valuation fixed by the 
extracted decree ; from this is deducted the a- 
mount of the ſtipend payable to the miniſter, 
with 6 per cent. of the free teind for the King 8 
annuity, and the price is ſtruck at ſix or nine 
years purchaſe of the balance, as the defender's 
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i] | right to the teinds ſhall happen to be, as ti- 
4 '  tular or as patron only. 


In this action there can be no p for 
the teinds being valued, every thing follows of 
courſe, and the Court ordain the , purſuer to 
„ make payment to the titular (or to the pa- 
« tron), or to ſuch of the defenders as have 
4 beſt right thereto, of the price, with the law. 
ful intereſt thereof from a certain term, and 
* 1n time coming, until the defender ſhall de- 
« liver to the purſuer a ſufficient and valid he- 
“ ritable right to the teinds, parſonage, and vi- 
& carage of the ſaid lands, and that in lieu of 
the valued teind aforeſaid; and declare the 
purſuer to have right to his _ for ſuch a 

crop, and in all time to come.“ 

Ĩ bere are ſtill ſome things that it may be 
proper for me to mention, in regard to the va- 

luation and ſale of teinds. Thus, 1. Where 

there has been a recent judicial ſale of lands, 

the proof led in that action will be admitted in 

the proceſs of valuation as evidence of the va- 

lue of the rent ; and therefore, when the cauſe 

is called, the purſuer's counſel, in place of crav- 

ing a new proof, will move the Court to re- 
eeieive the proof led in the judicial fale, and to 
remit to a Lord Ordinary to prepare the cauls. 
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2. When teinds are drawn by the titular, a 
thing that is not now common, it is the real 
value of the drawn teind one year with ano- 
ther, deducing one fifth for the King's eaſe, 
that is held to be the annual value of the teind; 
and this value is aſcertained in the proceſs of 
valuation, and the fifth part there deducted: 
But, as a proof of the real value of drawn teind | 
is a matter of great difficulty, the other mode of 
procedure will commonly be reſorted to. 3. By 
the acts 1693, c. 17., and 1641, c. 20., the 
ſale ought to be purſued within two years of 
the valuation; yet, in practice, theſe ſtatutes 
have been overlooked, and ſales take place on 
valuations of a much older date, a as was found 
in a late caſe. | 

It may happen that a proprietor is poſſeſſed 
of a ſub-valuation of his teinds, and it will then 
be his object to obtain an approbation of that 
ſubvaluation, as it fixes the value of his teinds 
at a much lower rate than that at which they 
would now be valued. This approbation (in 
the ſame way with the action of valuation) 


may be included in the ſame ſummons with 


the action of ſale, in this form: 


5 
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SUMMONS of” Approtatien 4 — ale 


Ororox, &c. W &c. OUR LOVITE B. 
That he 1s heritable proprietor of all and whol 
(Here deſcribe the lands), and ſtands duly in. 
feft and ſeiſed therein, in terms of an inftry. 
ment of ſaſine thereof in his favour, dated 

and recorded THAT, by the zoth act of 
the parliament 1690, power was given to the 
Lords and others of the Commiſſion thereby 


appointed for plantations of kirks and valuation 


of teinds, to value and cauſe to be valued the 
teinds, parſonage and vicarage, great and ſmall 
of whatſoever lands within the kingdom liable 
in payment of teinds, and to approve or dif- 
approve of ſubvaluations, and to take all other 
courſes for ſettling, valuing, and ſelling of teinds, 
conform to the rules laid down in the 19th att 
of the parhament 1633, and the other acts of 
parliament therein mentioned, z1Kz4s by the 
gth act of the parliament of Scotland holden in 
the 1707, the Lords of our Council and Seſſion 
were empowered, authoriſed, and appointed to 
judge, cognoſce, and determine in all actions 
and cauſes which were formerly referred and 


did appertain to the juriſdiction and cognizance 


of the Commiſſioners for plantation of kirks 
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and valuation of teinds, as fully and freely as 
our ſaid Lords do or may do in other civil 
cauſes, agreeably to the rules laid down, and 
the powers granted by the ſeveral acts of par- 
liament therein recited. Av RUE 1T 1s, That 
the ſubcommiſſioners appointed for valuing 
the ſtock -and teind of the lands within the 
preſbytery of „ by their report, of date 

, FOUND and DECLARED (Here the 


terms of the report, in fo far as they regard the 


purſuer's lands,” will be taken in), as the prin- 


cipal report of the ſubcommiſſioners, in the 


cuſtody of the clerk of the high commiſſion, 
will teſtify ; THEREFORE, the report of the ſub- 
commiſſioners above recited ouGHT and SHOULD 
be RATIFIED, APPROVED, and ALLOWED by our 
ſaid Lords, in ſo far as concerns the valuation 
of the purſuer's lands above ſpecified, and their 
decree and authority 1NTERPONED thereto ; AND, 
in terms thereof, it oft and SHOULD be FOUND 
and DECLARED, that the ſtock and teinds of the 
purſuer's ſaid lands ſhall be now, and in all 
time coming, the particular quantities of victual 
and ſums of money contained in the ſaid re- 
port, viz. the rent, ſtock, and teind of the lands 
of A. L. „the fifth part whereof being 
L. » OUGHT and SHOULD be FOUND and 
DECLARED to be the teind, parſonage and vi- 
JE > 
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carage of the ſame (and ſo of the other lands in na 
the report, if more than one); A the ſad 5 
teinds being ſo valued, our ſaid Lords ovcar Gai 
and SHOULD MODIFY and DETERMINE the price of 
thereof, according to the reſpective rights of in 

the ſaid defenders, A ſuch of them as have 
right thereto oucaT and SHOULD be DECERNE) 
and ORDAINED, by decree foreſaid, upon Pay- th 
ment of ſuch price, To DISPONE the ſaid teinds of 

to the purſuer and his heirs and aſſignees, heri- 
tably and irredeemably ; and, for that end, to jt 
grant diſpoſitions containing procuratories of re- th 
ſignation, precept of ſaſine, clauſes of warrandice, pe 
in ſuch terms as the ſaid Lords ſhall determine, ar 
and all other neceſſary writs for that purpoſe; 0 w 
OTHERWISE, in caſe the ſaid defenders fail or re- Jy 
fuſe ſo to do, the teinds, parſonage and vicarage B 
of the ſaid lands ovcar and SHOULD be ADFUDG- ſi 
ED and DECERNED, by decree foreſaid, to pertain n 
and belong to the purſuer and his foreſaids, he. we 
ritably and irredeemably, upon payment or con- # 
ſignation of the price put upon them as afore- ſe 
ſaid; A it ovcaT and SHOULD be FOUND and V 
DECLARED, that the purſuer and his heirs ot v 
aſſignees, upon payment or conſignation of the b 
a price ſo to be determined, have good and un- 

0 


doubted right to the whole teinds, both parſo 


ö 
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nage and vicarage of the ſaid lands and perti- 
nents belonging to him, conform to the fore- 
cid acts of parliament, laws and daily practice 
of Scotland, uſed and obſerved in the like caſes 
in all points. OUR WILL IS HEREFORE, &. 85 


The perſons to be called in this action are 
the ſame as in the action of valuation and ſale 
of teinds. 

In this proceſs the ſubvaluation will be given 
out with the ſummons, or will be referred to in 
the clerk's hands, if it lie there, in caſe any ap- 
pearance has been marked by the defenders ; 
and the only defence that can defeat the action 
will be founded on the dereliction of the ſubva- 
Juation by a contrary uſe of payment of teind. 


But, where there is no ſuch objection, the mere 
lence of the purſuer or his authors will afford 


no defence, and the Court will “ ratify, allow, 
and approve of the report libelled on, in fo 


FT far as concerns the lands libelled.” The ſub- 


ſequent procedure in extracting this decree of 
valuation, and in obtaining the decree of fale, 
will correſpond with the proccedings which have 
been already explained. 

It is in conformity with the decree of the 
commiſſion of teinds that the legal right to 
teinds is granted; and I now lay before you 
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the derm of a diſpoſition of reinds peering 
upon ſuch a decree. 


Dippftie of Teind in Obedience to 4 Decree . 


Ws * Marquis of Tweeddale, Charles Earl 


of Selkrig, William Earl of Aberdeen, John 
Earl of Ruglen, Sir James Hamilton of Roſe- 
hall, Mr. James Graham of Airth, &c. and John 
Hamilton writer to the ſignet, COMMISSIONERS 
appointed by JAuES Duxz of HAMILTON and 
BRANDON, TITULAR of the TzivDs after dif. 


poned, for ſelling the teinds, parſonage and 


vicarage, belonging to him within the ſheriff- 
doms of Lanark, Linlithgow, and Stirling, and 


to grant and ſubſcribe all manner of diſpoſitions 


and other conveyances of the ſaid teinds, heri- 
tably and irredeemably, as by law is directed, 
any three of us being declared to be a quorum, 
CONFORM to the commiſſion granted to us, of 


date the firſt day of December 1733, regiſtered 


in the books of Council and Seſſion the third 
day of the ſaid month, Cons1DERING THAT 
B. upon the day of „ obtained a DECRFE 
of FTALUATION, at his inſtance, before the Lords 


* have given this, although not the ſimple form, as it will 
ſufficiently explain the ordinary ſtyle of this deed, as well as the 
peculiarities that are to be found in it. | 
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of Council and Seſſion, Commiſſioners appoint- 
ed for plantation of kirks and valuation of teinds, 
againſt the ſaid James Duke of Hamilton and 
Brandon, Mr. Thomas Linning, and Mr. Tho- 
mas Wharry, miniſters of the goſpel at Leſma- 
hago, RATIFYING and APPROVING of the ſub- 
valuation of the parſonage teinds of the lands 
of , and interpoling their authority 
thereto, converting the price of the victual at 


the boll, and, at that converſion, IVDTIV and 


DECLARING the juſt worth and conſtant yearly 
avail of the parſonage teinds of the ſaid B.'s 
lands of F. to be L. ; and FiNvDING and 
DECLARING the juſt worth and conſtant yearly 
avail of the ſtock and teind, parſonage and vica- 
rage, of the ſaid B.'s lands of G. to be in all time 
coming, L. , the fifth part whereof, be- 


ing L. , was thereby declared to be the 


teinds, parſonage and vicarage, of the ſaid lands, 
4s the ſaid decree of valuation more fully bears; 
4ND THAT the ſaid B., on the — day of 

„obtained a DzcREz of SALE of 
the ſaid teinds before the ſaid Lords, as Com- 
miſſioners foreſaid, againſt the ſaid James Duke 
of Hamilton and Brandon, DECERNING and 
ORDAINING the ſaid Duke to denude himſelf, his 
heirs and ſucceſſors, of all right, title or intereſt 
ac had, or anywiſe could claim or pretend, to 
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the teinds, parſonage and vicarage, bf the ſaid 
B. 's lands of F. and G., lying in manner men- 
tioned in the ſaid decree of valuation, and that 
in favours of the ſaid B., his heirs and aflig- 
nees whomſoever, heritably and irredeemably, 
for nine years purchaſe, and to grant and de- 
liver to the ſaid B. and his foreſaids ſuch valid 
and ſufficient rights of the ſaid teinds as beſt 
might ſtand with the law of Scotland; A pz- 
 CLARING the ſaid B. to have good and undoubt- 
ed right to the teinds, parſonage and vicarage 


of the ſaid lands, and his entry thereto to be, in 


virtue of the faid decree of ſale, and of the 
rights and ſecurities to be made to him, for 
crop and year 1735, and ſo forth yearly there- 
after in all time coming; DZCERNING and 0R- 
DAINING, on the other hand, the ſaid R., on 
receiving the ſaid rights, to make payment to 
the ſaid noble Duke of the ſum of L. „ as 
being nine years purchaſe of the teinds, par- 


ſonage and vicarage, of the ſaid lands, after de- 


duction of the ſtipend preſently payable to the 
miniſter, and of his Majeſty's annuity, Ab 
NOW, SEEING that the ſaid B. has made pay- 
ment to me the ſaid John Hamilton, in name 


of the ſaid James Duke of Hanrilton and Bran- 


don, of the ſum of L. as nine years pur- 


chaſe money of L. „ being four-fifths of 
"2 | 


the | valued -teind- duty : above fi mentioned as de- 
ducing therefrom ſix per cent. as his Majeſty's 
annuity; as alſo the ſum of L. being 
twenty years purchaſe of the remaining fifth 


part of the annual valued teind duty, after de- 


duction, as ſaid is, extending both theſe ſums ſo 
received to the ſum of L. „as the price of 


the teinds, parſonage and vicarage of the haill 
lands above written, whereof I the ſaid John 


Hamilton grant the receipt, and of which we 
diſcharge the ſaid B. and his foreſaids: THERE. 
FORE, and in obedience to the ſaid decree of 
ſale, y have SOLD and DISPONED, as we do by 
theſe preſents, in virtue of the powers given us 
in manner foreſaid, SELL, ALIENATE and DIS- 


voxk from the ſaid Duke, his heirs and ſucceſ- 
ſors whatſomever, to and in favours of the ſaid 


B., his heirs and ſucceſſors in the ſaid lands, or 
his aſſignees whomſoever, heritably and irre- 
deemably, with and under the burdens after 
mentioned, ALL and WHOLE the TETI VDS, parſon- 
age and vicarage of ALL and WHOLE the ſaid B. 
his lands and eſtate of F.; 4s ALso, of all and 


whole the lands of G., lying within the pariſh 


of Leſmahago and ſheriffdom of Lanark; to- 
gether with all right, title, intereſt, claim of 
right, property and poſſeſſion, petitory or pol- 
{:ory, which I the ſaid Duke, and his authors 
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346 Of the Purdbaſer's Tith. 
had, has, or can any way claim or pretend to 


the teinds, parſonage and vicarage of the faid 


lands, in all time coming, F1TH the BURDEN 


ALWArTs of all future 4UGMENTATIONS to be 


impoſed: on the teinds of the ſaid pariſh, after 
the free teinds of the ſaid pariſh are fully ex- 


haufted, in manner after mentioned, in propor- 


tion with the ſaid Duke, and the other heritors 
of the ſaid pariſh who have acquired heritable 
rights to their teinds, as accords of law; Av 
Aso, with the burden of his MaytsTr's 4n- 
NUITY : IN WHICH TEINDS, parſonage and vi. 
carage of the lands above mentioned, . BIN 


and 0BL1GE the faid James Duke of Hamilton 
and Brandon, his heirs and ſucceflors whomſo- 
ever, duly to 1NFz#T and SELSE the ſaid B. and 
his foreſaids upon their own proper charges and 


expences, and that by double infeftments and 
two manners of holding; 74z one thereof to be 
holden of the ſaid James Duke of Hamilton and 


Brandon, and his foreſaids, in free blench, for 


the yearly payment of one penny Scots. on the 


ground of the faid lands, at the term of Whit- 


ſunday yearly, in name of blench farm, if the 
fame ſhall be aſked, and relieving him and his 
foreſaids of the duties and ſervices payable there- 
for to his ſuperiors, Av the other of the ſaid 


infeftments to be holden from the ſaid Duke and 
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his foreſaids of his immediate lawful ſuperiors 
thereof, in the ſame manner, and as freely in alt 


reſpects as the ſaid Duke held, or might have 


held the ſame; aD THAT either by reſigna- 
tion or confirmation, or both, the one without 
prejudice to the other; Av for completing the 
ſaid infeftment by RES NATIOv, we do by theſe 
preſents; as commiſſioners foreſaid, NOMINATE 
and #PPOINT » Jointly and 
ſeverally, to be the lawful and irrevocable pro- 
curators of the {aid Duke, with powers to them 
to compear before his immediate lawful ſuperi- 
_ ors of the ſaid teinds, or their commiſſioners in 
their names, having power to receive religna- 


tions, and thereupon fo grant new infeftments ; | 


AND THERE, with all reverence and humility, 
purely and ſimply by ſtaff and baton; as uſe is, 
to RESIGN and SURRENDER, as we by theſe pre- 
ſents, as commiſſioners foreſaid, and with and 
under the burdens before and after mentioned, 
RESIGN, SURRENDER, UPGIVE, OVERGIVE, and 
DELIVER, ALL and WHOLE the teinds, parſonage 
and vicarage, of all and whole the ſaid B. his 
faid lands of F. and G., all lying within the pa- 


riſh of Leſmahago and ſheriffdom of Lanark, 


71TH all right, title, intereſt, claim of right, pro- 
perty and poſſeſſion, petitory or poſſeſſory, 
uu A: 
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which the ſaid Duke has, had, or any ways 
might have, claim, or pretend to the ſaid teinds, 
parſonage and vicarage in time coming, wry 


the BURDEN ALW Ars of all future augmentations 


to be impoſed on the teinds of the ſaid pariſh, 
after the preſent free teinds of the ſaid pariſh 


are fully exhauſted, in manner after mentioned, 


in proportion with the ſaid Duke, and the other 
Heritors in the ſaid pariſh, having heritablegights 
to their teinds, as accords of law; 4s 4LS0 with 
the burden of his Majeſty's annuity, IN Taz 
Habs of the immediate lawful ſuperiors of the 
faid Duke, or of their commiſſioners foreſaid, 
IN FAFVOURS and for new infeftments of the 


ſame, to be granted to the ſaid B. and his fore- 


faids, heritably and irredeemably, as ſaid is; 
BUT always WITH and UNDERthe burdens above 
mentioned, and no other ways, ACTs, inſtru- 
ments and documents in the premiſes, to alk 
and take, and generally every other thing to do 
in the premiſes which the ſaid Duke could have 


done if perſonally preſent, or which to the office 


of procuratory in ſpch caſes is known to belong, 
RATIFYING hereby and CONFIRMING whatever 
the ſaid Duke's procurators ſhall lawfully do or 
cauſe to be done in the premiſes : AND FUR- 
THER, we hereby MAXZ and CONSTITUTE the 
ſaid B. and his foreſaids the ſaid Duke's lawful 
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cEsSIONERS and ASSIGNEES, in and to the 


teinds, parſonage and vicarage of the lands a- 


bove mentioned, and that for crop and year of 


God 1735, and in all time thereafter, 71TH the 


_ expreſs BURDEN always of all future augmenta- 
tions to be impoſed on the teinds of the ſaid 
pariſh, after the preſent free teinds in the pariſh 
are fully exhauſted, in manner after mentioned, 
in proportion with the ſaid Duke and the other 
heritors in the ſaid pariſh; having heritable right 


to the teinds, as accords of law; AvD As with 


the BURDEN of his Majeſty's annuity; 4s ALSO TN 
and To the wx1Ts and TITLE DEEDS of the ſaid 
teinds, conceived in favour of the ſaid Duke and 
his foreſaids, SURRO0GATING and SUBSTITUTING 
the ſaid B. and his foreſaids in the Duke's full 


right and place of the premiſes, with full power 


to him or them to uplift and receive the teinds, 
parſonage and vicarage above diſponed, and ge- 


nerally every other thing anent the premiſes to 


do as freely in all reſpects as the ſaid Duke 
could have done before the granting hereof: 
Mulch DISPOSITION and ASSIGNATION above 
written, we BIVD and OBLIGE the ſaid James 
Duke of Hamilton and Brandon, and his heirs, 
executors and ſucceſſors whatſoever, to WAR- 
RANT to be good, valid, and ſufficient to the ſaid 
B. and his foreſaids, in manner following, 
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viz. the ſaid diſpoſition and the aſſiguation to 


| writs, at all hands and againſt all deadly, in fo 
far as can be extended to the ſaid ſum of 


L. ,andnofarther; 4D the ſaid 4881. 
TION to the teind duties, from the ſaid Duke's 
facts and deeds done or to be done in prejudice 


thereof: Bur I RES er the ſaid B. has made 


payment of the price of one fifth of his teinds 
above mentioned, at the rate of twenty years 


purchaſe, THEREFORE we BIND and OBLIGE 


the ſaid James Duke of Hamilton and Brandon, 
our conſtituent, and his foreſaids, to REE, R- 
LIEFE, and WARRANT the ſaid B., and the teinds 
above diſponed, againſt all future augmentations 
and locality of ſtipend out of the ſaid teinds, un- 
til all the teinds that are now free teinds in the 
ſaid pariſh of Leſmahago, in the hands of the 
ſaid Duke, as titular, at the date hereof, be firſt 
exhauſted ; A for that effect, in caſe the ſaid 
Duke ſhall hereafter diſpone the teinds that are 


now free teinds to the reſpective heritors of the 


lands, or any of them, to ſubject ſuch teinds by 
proper clauſes: and proviſions: to the burden of 
ſuch future augmentations or localities, ſo that 


no part of ſuch burdens ſhall come upon the 


teinds of the ſaid B. above diſponed, until the 
teinds now free at the date hereof be firſt ex- 


hauſted, as faid is: AvD HRA the Tights 


af the barer, 4 Titk 353 
and title deeds of the ſaid teinds contain ub ects 


of greater value, and are not to be delivered up 


Duke and his foreſaids to make the ſame 2uRT RH. 


cou to the faid B. and his foreſaids wheri- 


erer they ſhall have uſe therefor, upon their 
receipt and obligation to redeliver the ſame with- 
in a reaſonable time, and under a ſuitable penal- 
ty; or otherwiſe, to deliver to them judicial 
tranſcripts of the ſaid writs : AVD VE CONSENT 


to the REGISTRATION hereof in the books of 


Council and Seſſion, or others competent, there- 
in to remain for preſervation, and if neceſſary, 
that letters of horning, and all other execution 
neceſſary may paſs hereon, in form as effeirs ; . 
and thereto CONSTITUTE n 
PROCURATORS, &ce. Further, we, in virtue of 
our ſaid powers, do hereby DESIRE and RE- 
WIRE you conjunctly and ſeve- 


ally, the ſaid Duke's bailies in that part, hereby 


ſpecially conſtituted, 744T on fight hereof ye 
paſs to the ground of the ſaid lands, and there 
1x and DELIVER to the ſaid B. or his forefaids, 
heritable S2 47TE and SAsTVRE, actual, real, and cor- 
poral POSSESSION, of 4LL and WHOLE the TEINDS, 
parſonage and vicarage of the lands and others 
above mentioned, lying and deſcribed in mannet 
foreſaid, and here held as repeated; A THA 
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by deliverance to-him-or them, or to his or their 
certain attorney or attorneys, bearers hereof, of a 
handful of corn, graſs, or ſtubble, of the ground 
of the ſaid lands, as uſe is; BUT under the con- 
ditions abovewritten, 4 to be holden in man- 
ner foreſaid; aD THIS in no ways ye leave un- 
done; for doing whereof this ſhall be your 
warrant : I wi EGO K e Sc. 


iT his deed was ratified by the Duke of Ros 
milton in theſe terms: Ic 


We Juks Duxz of HAu ro and BRANDON, 
DO RATIFY, APPROVE and CONFIRM the forego- 
ing diſpoſition, written on this and the nine pre- 
ceding pages, granted by our commiſſioners 
therein named, to B. and his heirs, &c., of the 
teinds of his lands therein mentioned : IN W1T* 
NESS WHEREOF, KC 


I give this form of a diſpoſition of teinds pro- 
ceeding on a decree of ſale, which differs very 
immaterially from the voluntary right to teinds. 
The deſcription of the ſubject, and the diſpoſi- 
tive clauſe are the ſame in both; it is in the 
narrative, and in the clauſe of warrandice only 
that any change will take place: a few words 
will ſuffice to mark the diſtinction; and I have 
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only to obſerve, in regard to the diſpoſition pro- 
ceeding on a decree of ſale, that the terms of the 
decree will regulate both the narrative of the 
deed and the terms of the clauſe of warrandice. 


| 8 8 5 353 
Voluntary Diſpoſition of Teinds. 


The voluntary fale may be made either by a 
titular to the proprietor, or by a ſuperior (who 
has purchaſed his teiuds from the titular) to his 
vaſſal. The following alterations will take place 
on the form : 
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I, A. heritable proprietor of the teinds, parſon- 
age and vicarage of the lands and others under- 
written, with their pertinents, CONSIDERING 
that B. has inſtantly made payment to me of a 
certain ſum as the agreed price of the ſaid teinds, 
whereof I grant the receipt, and diſcharge him 
for ever, HAVE THEREFORE SOLD and DISPONED, 
as by theſe preſents I SELZ, AL1ENATE, and 
DISPONE, to and in favours of the ſaid B. and 
his heirs in the lands aftermentioned, or his aſ- 
ſignees whomſoever, heritably and irredeemably, 
4LL and WHOLE the TEINDS, &c. (This clauſe 
goes on in the ſame i:yle with the diſpoſitive 
clauſe in the preceding form ; there is then an 


e obligation to infeft the purchaſer, to be holden 
XX 


| 


4; 
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if 
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: 
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a me or de me, with a procuratory of reſignation, 


* differing only in reſpec to the burdens impoſed 
on the purchaſer, which will be aſcertained by 


the agreement betwixt the parties, and expreſſed 
accordingly ; there will then be a clauſe of war. 
randice, which may be from fact and deed, or 
may be abſolute, in theſe terms) : And I oblige 
me and my foreſaids to warrant the whole 
teinds, parſonage and vicarage hereby conveyed, 
with this preſent right and diſpoſition thereof, 


and the infeſtments to follow hereupon, to be 


good and ſufhcient to the ſaid B. and his fore- 
ſaids, at all hands and againſt all deadly; but 
that to the extent only of the ſaid ſum of L. 
paid to me as the price of the ſaid teinds. (Then 
follows aſſignation to the teinds and to the title 
deeds, obligation to make them furthcoming, 
clauſe of regiitration, pec ept of ſaſine, and teſt- 
ing clauſe, for which clauſes the preceding form 
is ſufficient). 

The ſaſine which follows on this cannot vary 
from the common ſaſine, except in the ſingle 
article of the ſymbol, which differs from that 


by which the tradition of lands is made; and 


the title is completed either by a public or baſe 
holding, preciſely in the ſame way as in the 
caſe of the common diſpoſition to land, and 
therefore requires no further illuſtration, 
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4. Diſpoſition to a Patronage. 


The rights of patronage are, in ſome degree, 


connected with the ſubject of the preceding fec- 
tion. The right of patronage is a right of preſent- 
ing a miniſter to a church, and has no neceſſary 
connection with a right to lands; in this ſituation 


a diſpoſition would convey the patronage with- 


out requiring a ſaſine to complete the title; but 
this ſpecies of property, although it does not 
require a faſine, yet admits of one, and the ef- 
fe of the ſaſine is to veſt the right in the diſ- 
ponee in ſuch a manner as to prevent. it from 
being taken out of his perſon in any other way 


than by a new ſaſine. There are, therefore, 


now few inſtances in which it will be poſſible 
to convey a right to a patronage in any other 
way than by a charter and ſaſine. 


I, Ao patron of the pariſh of L., IN CONSI> 


DERATION of the full price of the patronage | 


herein diſponed, paid to me by B., HA SOLD 

and DISPONED, as IJ hereby SELL, ALTENATE and 

DISPONE, to and in favours of the ſaid B., 

his heirs and aſſignees whomſoever, heritably 

and irredeemably, 4 and FH0Lz the advoca- 

tion, donation, and right of patronage of the 
XX 2 
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pariſh and pariſh church of „lying in the 


ſhire of » IN WHICH Sa donation, 


and right of; patronage I 37ND and 0BLIGE my- 


ſelf and my foreſaids duly to infeft and ſeiſe the 


faid B. and his foreſaids, and that by two ſepa- 
rate infeftments and manners of holding ; the 
one to be holden of me and my foreſaids in free 
blench, for payment of a penny Scots money at 
the term of Whitſunday, yearly, in name of 
blench farm, within the ſaid church of 


if, aſked allenarly, and relieving me of the du- 


ties and ſervices payable to my ſuperior thereof, 
AND the other to be holden from me of my im-. 
mediate lawful ſuperiors thereof, in the ſame 
manner, and as freely in all reſpects as I hold 
or might hold the ſame, and that either by re- 
ſignation or confirmation, or by both, the one 
without prejudice of the other: AD THAT the 
{aid infeftment may be expede by reſignation, l 
hereby conſtitute and appoint : 5 

% Joints 
ly and ſeverally, to be my lawful procurators, 


GIVING and COMMITTING to them full power, 
warrant and commiſhon, for me and in my 


name, to appear before my immediate lawful 
ſuperiors of the ſaid right of patronage, or their 
commiſſioners duly authoriſed to receive reſig- 


nation, and to grant new infeftments thereupon, 
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338. 

authors, in fo far as regards the faid right of pa. 
tronage; 3vT in reſpe the ſaid title deeds con- 
tain, other ſubjects of greater value than that 
hereby diſponed, and are therefore to be retain. 


ed in my poſſeſſion, I 031168 me and my fore. 


faids' to make the ſame furthcoming to the faid 
B. and his foreſaids on all neceſſary occaſions, 
upon his obligation to redeliver the fame within 
a reaſonable time, and under a ſuitable penalty: 
AND FURTHER, I SURROGATE and SUBSTITUTE 
the ſaid B. and his foreſaids in my full right and 
place of - the premiſes, with full power to him 
or them to exerciſe every power in regard to 


the ſaid right hitherto competent to me or my 
authors; WHICH ASSIGNATION I OBLIGE me and 


my foreſaids to WARRANT at all hands and a- 
gainſt all deadly, as law will: AvD I cov 
to the regiſtration hereof in the books of Coun- 
cil and Seſſion, or other judges books compe- 
tent, therein to remain for preſervation ; and 


that all execution neceſſary may paſs hereon, in 


form as effeirs ; and thereto I consT1TUTE 


my procurators, &c. And further, 


J hereby DESIRE and REQUIRE you 

Jointly and ſeverally, my bailies in that 
part hereby ſpecially conſtituted, that on fight 
hereof ye paſs to the ſaid pariſh church of 
and there give and deliver to the ſaid B. and his 


L 


70 


Tx. 


of c 


Vere 


of ( 
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foreſaids, heritable ſtate and ſaſine, actual, real 
and corporal poſſeſſion, of all and whole the 
ſaid advocation, donation, and right of patron- 
age of the ſaid pariſh and pariſh church of 


3 


AD THAT by delivery to him or them, or to 


his or their certain attorney or attorneys in his 
or their names, bearers hereof, the keys of the 
ſaid church, with a Pſalm Book, and other ſym- 
bols uſual and neceſlary ; Av TH1s in no ways 
ye leave undone; HE to do, I commit. 
to you my full power, by this my precept of 
ſaſine directed to you for that effect: Iv r- 
NESS WHEREOF, QC. 


This deed is completed in the ſame way, and 
by the ſame forms, with the common diſpoſi- 
tion. The ſaſine will differ very immaterially 
from the common ſaline ; it will run in theſe 
terms: 


| Inſtrument of Saſine. 


In THE NAME Oo Cob, Amgen. BE IT KNOWN 


70 47 MEN by this preſent public inſtrument, 


TEAT, upon the day of , in the year 
of our Lord , and of the reign of our So- 
vereign Lord George the Third, by the grace 
* God, King of Great Britain, France and Ire- 
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land, Defender of the Faith, the year, iy 
PRESENCE of me notary public and witneſſes 
ſubſcribing, comPz4RED perſonally L., as pro- 
curator for B., whoſe power of procuratory was 
ſufficiently known to me the ſaid notary public, 
and paſſed with us and M. bailie in that part 
ſpecially conſtituted by the precept of ſaſine 
aftermentioned, to the pariſh church of 
HAVING and HOLDING in his hands a DrsPost- 
roof the right of patronage of the ſaid pariſh 
and pariſh church of „MADE and GRANTED 
by A. of the date underwritten, and containing 
therein the precept of ſaſine atfer inſerted ; by 
which diſpoſition the ſaid A., for the cauſes 
therein ſpecified, So D, ALIENATED, and DIs- 
PONED, TO and I favour of the ſaid B.,; his 
heirs and aſſignees, heritably and irredeemably, 
ALL and WHOLE the advocation, donation, and 
right of patronage of the pariſh and pariſh 
church of „lying in the ſhire of n 
4s the ſaid diſpoſition, containing an obligation 
to infeft @ me or de me, procuratory of reſigna- 
tion, clauſe of abſolute warrandice, aſſignation 
to the writs and evidents, and to the whole 
powers and privileges depending on the right 
of patronage, precept of ſaſine after inſerted, 
and ſeveral other clauſes, in itſelf more fully 
bears: Wich DISPOSITION, containing the ſaid 


2 


3 14 
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precept of ſaſine, the ſaid attorney preſented 
(and ſo on in common form, till you come to) 
Ark and DELIFERED to the ſaid B. heritable. 
$T4TE and SASINE, actual, real, and | corporal 
poſſeſſion of ALT and wHoLE the ſaid advocation, 
donation, and right of patronage of the ſaid pa- 
riſh and pariſh church of „ AND THAT by 
delivery to the ſaid attorney of the keys of the 
Aid church; with a pſalm-book, after the form 
and tenor of the faid difpoſition and precept of 
aſine above inſerted, therein contained, in all 
points; FHEREUPON, and upon ALL and su- 
DRY the premiſes, the ſaid attorney aſked and 
took inſtruments in the hands of me; notary 
public ſubſeribing. THESE THINGS were ſo 
done within the ſaid church of „ betwixt 
the hours of and ; of the day, month, 
year of God, and of the King's reign reſpec- 


tively firſt above written, before and in preſence 


of and „ witneſſes to the premiſes 
ſpecially called and required. 


5. Diſpoſttion of a Fiſhing. 


The right to fiſhings, by weld 1s meant 
ſalmon fiſhings, is veſted in the Crown, and 


may be ſeparated from the right to the lands 


EF 
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through which the river runs. It carries with 


it the power of landing the nets, and uſing the 
ſhores for the neceſſary purpoſes of the fiſhing, 
This right is conveyed to a ſubject either by 
an expreſs, or by an implied right from the 
Crown ; that is, either by a charter veſting the 
right directly in the individual, as where he 
receives a charter of the fiſhing alone, or where 

the fiſhing is contained in the diſpoſitive clauſe 
of a charter, alongſt with the lands: The im- 
plied right to this ſpecies of property may ariſe 
from the general expreſſion cum piſcationibus in 
the crown charter, followed by forty years poſ- 


ſeſſion of a ſalmon fiſhing. It is the form of 


the direct original right which I am to lay be- 
fore you. 

When the right to a ſalmon fiſhing is to be 
applied for, it is through the Lords of the Trea- 
ſury that the application is made. The form 
will be nearly that of which you have an ex- 
ample in the application for the erection of a 
borough of barony, in the ſection of Burgage 
Holding, in the end of the preſent volume. 
The application is returned to the Barons of Ex- 
chequer (if it be to be granted), that the Ba- 
rons may preſcribe the form in which it ought 


to be done, and by them a fignature approved 


of by the Lord Chief Baron is ſent up to the 


L 


tu 
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Lords of the Treaſury, by whom it is ſigned, 
and then ſuperſcribed by his Majeſty, and re- 
turned here as the warrant for ihe charter, in 
common form. 

The ſignature thus completed will run in the 
following terms: 


CRE R. [Superſcribed by his Majeſty. 
OUR SOFEREIGN 1,08D, for the favour his Ma- 
jeſty bears to his well beloved A., with the 
ſpecial. advice and conſent of M., Eſq., Chief 
Baron of our Court of Exchequer in that part 
of our Kingdom of Great Britain called Scot- 
land, J., C., D., and E., Eſqrs., the other Ba- 
rons of his Majeſty's ſaid Exchequer, 0RDA1NS 
a charter to be made and paſt under the ſeal 
appointed by the act of Union to be kept and 
uſed in Scotland in place of the great ſeal for- 
merly uſed there, Id, GRANTING, and D1S- 
PONING, likeas his Majeſty by theſe preſents, 
with advice and conſent foreſaid, Es, GRANTS, 
and D1SPONES, and for himſelf and his royal 
ſucceſſors perpetually conzIRms, to the ſaid A. 
and his heirs and aſſignees whatſoever, heri- 
tably and irredeemably, the right of ſalmon 
hſhing in the ſea (or in the river of M.) adjacent 
to his lands in the pariſhes of and 
and county of „ with power to the ſaid 
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A. and his foreſaids (if in a river to erect eruires 
and dikes, and to uſe, &c. ), to uſe ſuch boats 
and nets as they ſhall think proper for fiſhing 


the ſame, and to reſtrain all others from fiſhing 
within the ſaid bounds ; and his Majeſty w1::s 
and GRANTS, and for himſelf and his royal ſuc- 
ceſſors DECERNS and ORDAINS, that a ſaſine to be 
by him the ſaid A. and his foreſaids, taken now 
and in all time to come, on the beach of the 
ſaid fiſhings, by delivery of a net and coble, is 
and ſhall be a valid and ſufficient ſaſine of the 


ſaid ſalmon fiſhing above diſponed ; HERE 


ANENT his Majeſty hath diſpenſed, and by theſe 
preſents diſpenſes for ever, 70 BE HOLDEN, the 
faid ſalmon fiihing above diſponed, - with the 
privileges aforeſaid, by the ſaid A. and his fore- 
faids, of us and our royal ſucceſſors, immediate 
lawful ſuperiors thereof, in blench farm, fee, 
and heritage for ever, ING therefor yearly, 
the ſaid A. and his foreſaids, to us and our 
royal ſucceſſors, the ſum of one penny Scots 
money, at the manſion houſe . 
term of Whitſunday yearly, in name of blench 
farm, if the ſame be aſked allenarly, and that 
for all other burden, exaction, queſtion, and ſe- 
cular ſervice which can be exacted or demand- 
ed for the ſaid ſalmon fiſhing any manner of 
way. Mos EOVER, our Sovereign Lord, with 
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ſpecial advice and conſent foreſaid - Thereby v- 
NITES, ERECTS, and-1NCORPORATES the ſalmon 
fiſhing above diſponed, together with all and 
whole thoſe oO and portions of the lands and. 
| barony of belonging to the ſaid A., being 
the ob of the ſaid eſtate, lying, bounded, 

and deſcribed in a decree of ſale of the ſame, 

bearing date the , and charter under the 
great ſeal, dated „ both in his favours, 
To THE LANDS and BRRONY of A., lying in the 
pariſh of „ and county of » AND 
rar the ſaid charter be further extended, 
with all clauſes needful, and that precepts be 
directed hereon. "G1rzv at our Court of St. 
James's, the 17th September 1794, in the 34th 
year of our reign. 

1 his Majeſty's command, 


W. PITT. 
22d Aug. 1794. Reviſed. AMoRNINGTON, 
74. MONTGOMERY, R. Hopkins, 


This ſignature is the warrant of the charter ; 
and the right being thus conſtituted, is tranſ- 
mitted in common form. It is very ſeldom that 
a right of fiſhing will be given by itſelf ; when 
it is, the deſcription of the fiſhing and its boun- 
daries muſt be accurately attended to, as well as 
the privilege of uſing the ſhores ; which, al- 


366 of the Purchaſers Title 


though it would, neceſſarily follow the right of 
fiſhing, may yet with propriety be expreſſed, i in 
order to prevent any after queſtion amongſt the 
parties; and with theſe. peculiarities, and the 
change in the ſymbol of poſſeſſion, there is no- 
ching on which it is necellary ta detain you. 


6. Diſpoſitions with Real Warrandice 


Real ieee ariſes from the act of the 
law, or from the agreement of parties. We have 
an in ance of the former in the excambion, and 
of the latter in the diſpoſition, where warrandice 
lands are conveyed in ſecurity of the principal 
lands. Theſe forms, as they have thus a natural 
connection with each other, I have brought to- 
gether. 


I. Excambion, 


Excambion is the exchange of one piece of 
land for another; and our law has annexed to 
this tranſaction a real warrandice, unknown to 
any other. 

The effect of this warrandice is, that upon 
eviction of either ſubject, the perſon deprived of 
his poſſeffion has immediate acceſs to his own 
original property. Ihis is the act of the law 
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| ral, although the anxiety of conveyancers has 


invariably introduced into this deed a clauſe ex- 
preſſive of the nature of the warrandice ; but 
without any ſuch clauſe, it would ariſe from the 
ſimple enunciation of the nature of the agree- 
ment; and it is effectual equally againſt pur- 
chaſers as againſt the 8 party and his 
heirs. 

This tranſaction may be ra into writ- 
ing, either in the form of a mutual contract, or 
by ſeparate diſpoſitions. In the mutual contract, 
the clauſes are more or leſs run together; but 
[ give you the following form, as ſuiting better 
with the nature of the tranſaction, than when 
the rights are given in the form of ſeparate diſ- 
poſitions, and where the clauſes are expreſſed in 
the leaſt complicated form. 


Contract of Excambion. . 


It is CONTRACTED and AGREED betwixt A., ON 
the owz PART, and B. o the 0THER PART, in 
manner underwritten: THAT Is 70 sar, the 
laid parties conſidering that it is for their mu« 
tual intereſt to make an exchange or excambion 


of the lands and others particularly after deſerib- 


ed, belonging to them reſpectively, and having 
agreed to make ſuch excambion, THEREFORE 
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the ſaid A., in implement of his part of the ſald 


agreement, has EXCAMBED, SOLD, and D1sPoy- 
ED, as he hereby EXcAuBSõ, SELLS, ALIENATES 


and DISPONES, from himſelf, his heirs and ſuc. 
ceflors; to and in favours of the ſaid B., his heirs 


and aſſignees whomſoever, heritably and irre- 


deemably, ALL and HOLE the lands of (to 
be particularly deſcribed in the title deeds), 20. 


'GETHER with all right, title, intereſt, claim of 


right, property and poſſeſſion, which he has or can 
pretend to the ſaid lands and others above diſpon- 
ed, or to any part or portion thereof, in time com- 


ing: iv CONSIDERATION whereof, and in imple- 


ment of his part of the ſaid agreement, the ſaid B. 
has EXCAMBED, SOLD, ALIENATED and DISPONED, 
as he hereby EXCAMBs, SELLS, ALIENATES and 
DISPONES, from himſelf, his heirs and ſucceſ- 
ſors, to the ſaid A., his heirs and aſſignees whom- 
ſoever, heritably and irredeemably, 41T and 
FHOLE the lands of 
from the titles), ToGZTHER with all right, title, 
intereſt, claim of right, property and poſſeſſion, 
which he has or can pretend to the ſaid lands and 
others above diſponed, or to any part or por- 
tion thereof, in time coming; Ar both the ſaid 
parties BIND and OLT themſelves and their 
reſpective heirs and ſucceſſors, on their mutual 
expences, to x rETT and SETS each other and 


(to be alſo deſcribed 
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their foreſaids, in the lands ind others above 
diſponed, reſpectively, 4vD THAT by two ſeve- 
ral infeftments and manners of holding ; ons. 
thereof to be holden of the diſponer and his 
above written, in free blench, for payment of a 
penny Scots money, upon the ground of the ſaid 
lands, at the term of Whitſunday yearly, if aſk- 
ed only, and relieving the diſponer and his fore- 
ſaids of the duties and ſervices payable to their 
ſuperior, AND the other of theſe infeftments to 
be holden of the ſaid A. and B. their reſpective 
immediate lawful ſuperiors thereof, by the ſame” 
tenure, and as freely as they hold their reſpec- 
tive properties themſelves, Ap THAT either by 
reſignation or confirmation, or both, the one 
without prejudice to the other: Avp for com- 
pleting the ſaid infeftments by reſignation, tis 
laid A. and B. MAKE and CONSTITUTE 

_ jointly and ſeverally, to be their 
procurators for them, and in their names to RB. 
diu and SURRENDER, as they hereby inter- 
changeably KST and SURRENDER as follows, 
viz. The ſaid A., in the firſt place, R BST, 
 SURRENDERS, and OFERGIPFES, all and whole the 
laid lands of and others; as the ſame are 
deſcribed in A.'s part of the diſpoſitive clauſe 
hereof, I the hands of his immediate lawful 
luperiors, or of their commiſſioners having 
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power to receive reſignations, IN F4FOuR-and 
for now infeftment ef the ſame, to be un, 


_ GIVEN, and GRANTED to the ſaid B. and his 
foreſaids, in due and competent form as effein; 


4s, ON THE OTHER HAND, the ſaid B. R8516x5, 
SURRENDERS, and OFERGIFES, all and whole the 
lands f , and others foreſaid, as the 
ſame are deſcribed in B. 's part of the diſpoſitive 
clauſe hereof, I the hands of his immediate 
lawful ſuperiors thereof, or of their commiſſion- 
ers having power to receive relignations, IN FA. 


FOUR and for new infeftments of the ſame, to be 


MADE, CEN, and GRANTED to the ſaid A. and 


AVD PROVIDING ALWAYS, that, if the property 
belonging to either of the parties ſhall, in whole 
or in part, be evicted, then, and in that caſe, 
this contract, and all that may have followed 
hereon, ſhall thereby become void and null; 
AND it thall inſtantly be competent to the party 
from whom the lands ſhall have been ſa evic- 
ed to re-enter into the poſſeſſion of the lands 
herein by him conveyed, 4GTs, INSTRUMENTS, 
and DOCUMENTS in the premiſes to take, and 
generally every other thing to do which the 
faid parties might reſpectively have done, or 
which to the office of procuratory in ſuch caſes 
is known to pertain; all which they reſpective- 


„. 
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y promiſe to hold firm. AvD roxrapR, the ſaid 
A. and B. reeiprotally oblige themſelves and their 
foreſaids to RR and DEFEND the ſubjects 
above defcribed, diſponed in manner foreſaid, tb 
be good and ſufficient at all hands, and againſt all 
mortal, as law will, AvD to FREE and DISBUR- 
DEN the ſame of all feu, blench, and teind du- 
ties, ceſs, miniſters ſtipends, ſchoolmaſters ſa- 
laries, and all other public burdens due and 


payable from the ſaid lands reſpeQively, at and 


preceding the term of LH next, being 
the term at which the entry of the ſaid parties 
to the ſaid lands is deelared to commence. 4 
ALso, the ſaid parties do hereby reſpectively MAKE 
and CONSTITUTE each other and their foreſaids 
their CESSIONERS and ASSIGNEES, not only IN and 
70 the whole wRIiTs and EY1DENTS, titles and 


ſecurities of the lands reſpectively diſponed by 
them, and the whole clauſes therein contained, 


with all that has or may follow thereupon, zur 
ALSO IN and To the RENTS and PROFITS of the 
faid lands from and after the ſaid term of entry, 


and in all time coming, $SURROGATING hereby and 


reciprocally $UBSTITUTING each other in their 
reſpective places for ever; WHICH ASSIGNATION 
above written each of the ſaid parties hereby I 
himſelf to 1 A4RRANT to the other and his fore- 


{aids as follows, viz. fo far as regards the writs, 
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at all hands and againſt all deadly, as law will; 


and, ſo far as reſpects the rents, from fact and 


deed only. AwD the ſaid parties have DPRZTIYBREN 


to each other the writs and title deeds of the ſaid 


lands, agreeably to inventories thereof ſubſcrib. 


ed by them reſpectively, as relative hereto. Avb 
the ſaid A. and B. do hereby covsEVr to the 


REGISTRATION hereof i in the books of Council 
and Seſſion, or other judges books competent, 
therein to remain for preſervation, or that a 
decree or decrees may be interponed hereto, 


that letters of horning on fix days charge, and 


all other neceſlary execution, againſt both or 
either of the ſaid parties, may follow thereog 
in form as n 5 and thereto Wer co 
TUTE © | 

THEIR PROCURATORS, &c. AND FURTHER, the 


laid A. and B. do * DESIRE and REQUIRE 


Os | . jointly and 
ſeverally their bailies to the effect after ſpeci- 


fied, hereby ſpecially cons71TUTED, that, up- 


on ſight hereof, ye paſs to the ground of the ſaid 
lands of and others, as particularly de- 
ſcribed in the ſaid A.'s part of the diſpoſitive 
clauſe hereof, and there 61s and DEL1YVER to 
the ſaid B. or his foreſaids heritable s7.47z and 
SASIVE, real, actual, and corporal Poss25510N of 
the ſaid lands and others, 4ND THAT by deli 
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yvering to the ſaid B. and to his foreſaids, or to 
his or their certain attorney or attorneys, in his 
or their names, bearers hereof, of earth and 
ſtone of the ground of the ſaid lands, and all- 
other ſymbols uſual and neceſſary; 4s ALs0, 
that ye paſs to the ground of the ſaid lands of 

and others, as particularly deſcribed in 
the ſaid B.'s part of the difpoſitive clauſe here- 
of, and there o and DELIPER to the faid A. 
or to his foreſaids, heritable S247 and SASINE, 
real, actual, and corporal PoSSESST1o of the ſaid 
lands and others, AND THAT by delivering to 
the ſaid A. or to his foreſaids, or to his or their 
certain attorney or attorneys, in his or their 
names, bearers hereof, of earth and ſtone of 
the ground of the ſaid lands, and all other ſym- 
bols uſual and neceſſary ; 7HIcH 70 po the ſaid 
A. and B. reſpectively commIT to you, and 
each of you, full power, by this precept of ſa- 
line ſpecially directed to you for that effect. IN 
WITNESS WHEREOF, &c. 


This deed is completed in the common way, 
and the diſponees hold either of each other, or 
of their reſpective immediate ſuperiors; and as 
the forms by which the right is completed in 
the perſon of the diſponee have been already 
explained, it is unneceſſary to add any thing 
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further here than ſimply to remark, that the fi 
fine upon this right (in favour of A. for in- 
ſtance) will be thus expreſſed ; 


$ ine on the Contra# of Extambion. 


In THE VAE of Gop, AmtEn, Be it known 
to all men by this prefent public inſtrument, &c. 
In PRESENCE of me, notaty public, &c. col. 
PEARED perfonally L., as PROCURATOR or 4x. 
TORNEY for A., whoſe power of attorney was 
ſufficiently known to me, the ſaid notary pub- 
lic, and paſſed with us and M., 341T TIE in that 
part ſpecially conſtituted in virtue of the pre- 
cept of ſaſine after inſerted, to the ground of 
the land aftermentioned, reſpectively and ſuccel- 
fively, Hr and HOLDING in his hands a Con- 
TRACT of EXCAMBION entered into betwixt the 
ſaid A. and B., of the date underwritten, and con- 
taining therein the precept of ſaſine after inſerted, 
W HEREBY they agreed to exchange and excamb 
the lands therein particularly deſcribed ; and in 
implement of which agreement the ſaid B. there- 
by ZXCAMBED, 80LD, and DISPONED from him, 
his heirs and ſucceſſors, to and in favour of the 
faid A., his heirs and aſſignees whomſoever, 
heritably and irredeemably, 4 and Frozs the 
lands f „ with all right, title, iäte- 
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reſt, claim of right, property and poſſeſſion 
which he had or can pretend to the ſaid 
lands and others, or to any part or portion 
thereof, in all time thereafter, PRoribrve, as it 
is thereby PROFIDED, in the procuratory of re- 
ſignation therein contained, Ta4T, in caſe of 
eviction of the whole or any part of the lands 
conveyed on either part, the ſaid contract ſhall 
become void and null, and the party deprived 
of his poſſeſſion ſhall be entitled inſtantly to 
enter into poſſeſſion of the property thereby by 
him diſponed, 4s the ſaid contract of excam- 
bion, containing a reciprocal obligation on 
the ſaid parties to infeft each other a me vet 
de me, procuratory of reſignation, clauſe of ab- 
ſolute warrandice, -aſſignation to the writs and 
evidents, and rents and duties of the ſaid lands, 
the precept of ſaſine above mentioned, and here- 
in after inſerted, with ſeveral other clauſes, 
more fully bears; WHICH CONTRACT OF Ex- 
CA4MB310N, containing the faid precept of ſaſine, 
the ſaid attorney PRESENTED to the ſaid bai- 
lie, &c. (In common form, the whole precept of 
faſine, both what relates to the lands in which 
infeftment is to be given, as well as thoſe diſponed 
by A. to B., will be inſerted. In jhort, the Whole 
precept verbatim muj? enter tbe inſtrument of ſa- 
fine), . 5 
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2. Diſpoſition with Real Warrandice. 


Ibis diſpoſition differs in nothing from the 
common diſpoſition, but in the addition of the 
conveyance /of the warrandice lands ; in all 
other particulars it correſponds with the com- 
mon diſpoſition. 


4 


I, A., Eſq., heritable proprietor of the lands and 
others after diſponed, 1N CONSIDERATION of a 
ſum of money paid to me by B., as the price 
of the ſaid ſubjects, of which price I hereby 
grant the receipt, and diſcharge him for ever, 
HAVE SOLD and DISPONED, as [I hereby SELL, 
ALIENATE, and DISPONE, from me, my heirs 
and ſucceſſors, To and I F4700R of the ſaid B., 
bis heirs and aſſignees whomſoever, heritably 
and irredeemably, ALT and FHOLE the lands of 

lying in the pariſh of „ and 
ſhire of „AND THAT as PRINCIPAL 3 
AND ALSO, ALL and WHOLE the lands of , 
lying in the pariſh of and ſhire of , and 
that I SPECIAL and REAL WARRANDICE of the 
principal lands hereby diſponed ; so 24, if 


the ſaid principal lands, or any part thereof, ſhall 
be evicted from the ſaid B. or his foreſaids, THEM, 
and in that caſe, the ſaid B. ſhall have free and 
immediate acceſs to the ſaid warrandice lands 
| themſelves, at leaſt to as much thereof as ſhall 
correſpond in quantity and quality to tlie ground 
evicted, from thenceforth to be peaceably en- 
joyed and poſſeſſed by them until they ſhall be 
fully and quietly repoſſeſſed of the ſaid prineipal 
lands which may have been evicted as ſaid is *; 
together with all right, title, intereſt, claim of 


right, property, and poſſeſſion, which I, my 


predeceſſors or authors, heirs and ſucceſſors, had, 
have, or anywiſe may have, claim, or pretend 
to the principal lands above diſponed in all time 
coming; I WHICH LANDS and others foreſaid, 
both principal and warrandice, I BIND and o- 
3LIGE me and my foreſaids To 1NFEFT and 
82152 the faid B. and his ren 9 1 theit 


* This is thi explanation which. is icy: added to the con- 
reyance of warrandice lands; and as the intention of the deed is to 


give a real ſecurity, in place of the perſonal ſecurity of the com- 


mon clauſe of warrandice, it is ſubmitted whether it ſhould not be 
expreſſed in this manner: „80 THar if the faid principal lands, 
* &c. ſhall be evicted from the ſaid B. and his foreſaids on any 
ground which, under the common clauſe of abſolute Pr 
would infer recourſe, then, &c.“ | | | 
I may obſerve, too, that this clauſe is ſometimes ſo expreſſed as 
to make it guard againſt all acts of moleſtation, as well as of actual 


eviction, 
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oven expence, by two ſeveral infeftments and 
manners of holding, or thereof to be holden 
of me and my foreſaids, in free blench, for pay- 
ment of a penny Scots in name of blench duty, 
at Whitfunday yearly, if aſked only, and re. 
lieving me and my heirs of the duties and ſer- 
_ vices. payable to our ſuperiors thereof; 4 

the other of the ſaid infeftments to be holden 


from me and my foreſaids, of and under our 
immediate lawful ſuperiors, in the ſame man- 


ner that I or my authors hold or might have 
holden the ſame ourſelves, AvD THAT either 
by reſignation or confirmation, or both, the one 
without prejudice to the other; 4vD, for com- 
pleting the ſaid infeftment by rate [ 
hereby MAKE and CONSTITUTE | 
D jointly Hs ſe- 
verally to be my lawful and irrevocable procu- 
rators, for me and in my name to appear be- 
fore my immediate lawful ſuperiors of the lands 
and others foreſaid, or before their commiſſion- 
ers having power to receive reſignations, and 
thereupon to grant new infeftments, and there 
duly and lawfully, by ſtaff and baton, as uſe is, to 
RESIGN and SURRENDER, as I by theſe preſents 
RESIGN, SURRENDER, ſimpliciter UPGIVE, OVER- 
Girvz, and DELIVER, ALL and WHOLE the faid 
lands of and others above deſcribed, and 
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that as PRINCIPAL; AND ALSO the ſaid lands 
of and others above deſcribed, 4NvD THAT 
in SPECIAL and REAL WARRANDICE of the faid 
principal lands, in manner and to the extent 
above expreſſed, with all. right, title, intereſt, 
claim of right, property and poſſeſſion. which I, 
my predeceſſors and authors, heirs and ſucceſ- 
ſors, had, have, or can pretend to the ſaid prin- 
cipal lands, 1 THE HANDS of my ſaid ſupe- 
riors, or of their ſaid commiſſioners, I FAFOUR 
and for new infeftments of the ſame, &c. ; 
hc LANDS and others above diſponed, both 
principal and warrandice lands, with this diſpo- 
ſition thereto, and the infeftments to follow 
hereon, I BTIVD and OLT me and my heirs, 
executors and ſucceſſors, without prejudice to 
the obligation of real warrandice above written, 
70 WARRANT to the ſaid B. and his foreſaids to 
be free from all burdens and encumbrances, 
and grounds of eviction whatever, at all hands, 
and againſt all mortal. AvD I ALSO p and 
OBLIGE me and my foreſaids to FREE and RE- 
Arz the ſaid B. and his foreſaids of the ceſs, &c. 
The reſt of the ated is in common form; and, in 
the precept of ſaſine, the bailie is required To 
GIVE and DELIYER to the ſaid B. or his foreſaids 
heritable S247 and $ASINZ, real, actual, and 
corporal poſſeſſion of 47L and WHOLE the ſaid 
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lands of and others foreſaid, VD 7H4r a, 


PRINCIPAL; and alſo of 4 and Horx the ſaid 
other lands of „AND THAT 1n SPECIAL and 
REdL,WARRANDICE of the ſaid principal lands, 
in manner and to the extent foreſaid, AVD Tar 
by delivering to the ſaid B. or to his foreſaids, 


or to his or their certain attorney or attorneys, 


in his or their names, bearers hereof, of earth 
and ſtone of the grounds of the ſaid lands re- 
ſpectively and ſucceſſively, and all other ſym- 
bols uſual and neceſſary,” & 


— 


Inſtrument of Safine on the Diſpgſition. 


In the inſtrument of ſaſine following on this 


diſpoſition, you will narrate the warrant in this 


manner : 


% HA and HOLDING in his hands the princi- 


pal DISPOSITION, of the date underwritten, con- 
taining the precept of ſaſine after inſerted, made 
and granted by A., heritable proprietor of the 
lands and others therein and after deſcribed, to 
and in favour of the ſaid B., wHzRE3r the ſaid 
A., for the cauſes therein ſpecified, $0LD, AL1F- 
NATED, and DISPONED, to and in favour of the 
faid B., and his heirs and aſſignees whomſoever, 
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heritably and irredeemably, 4zz and wH0rez 
the lands of lying in the pariſh of 

v and ſhire of , AND THAT 
as prineipal 3 AND ALSO, ALL and HOLE the 
lands of ; lying in the pariſh of „ 
and ſhire of „AD THAT in ſpecial and 
real warrandice of the principal lands here- 
by diſponed; so THAT if the ſaid principal 
lands, or any part thereof, ſhall be evicted from 
the ſaid B. or his foreſaids, THEN, and in that 
caſe, the ſaid B. ſhall have free and immediate 
acceſs to the ſaid warrandice lands themſelves, 
at leaſt to as much thereof as ſhall correſpond 
in quantity and quality to the ground evicted, 
from thenceforth to be peaceably enjoyed and 
poſſeſſed by them until they ſhall be fully and 
quietly repoſſeſſed of the ſaid principal lands 
which may have been evicted as ſaid is; toge- 
ther with all right, &c., 4s the ſaid diſpoſition, 
containing an obligation to infeft a we vel de me, 
procuratory of refignation, &c., more fully 
bears,” &c. (The method of giving ſaſine will be 
thus expreſſed) ; * AFTER READING and PUB= 
LISHING of which diſpoſition and precept of 
ſaline therein contained and above inſerted, the 
laid bailie, by virtue thereof, and of the office 
vt bailiary thereby committed to him, 6478 


and DELIVERED to the ſaid B. heritable 52472 
and $451NE, actual, real, and corporal poſſeſſion 
of ALL and FHOLE the lands of © ang 
others foreſaid, 4vD THAT as principal; A 
ALSO, of ALL and WHOLE the ſaid lands of 
and others foreſaid, vb THAT in ſpecial and 
real warrandice of the faid principal lands, in 
manner above written, 4ND THAT by delivery 
to the ſaid procurator of earth and ſtone of the 
grounds of the ſaid reſpective lands, and of all 
other uſual and neceſſary ſymbols, &c. (in 
common form). _ 


Of Burgage Subjefts, 


The deeds by which burgage property 1s 
conveyed are of a peculiar form, and appear 
to have ſuffered leſs change than any other of 
our deeds. Hence, although they are not of 
much practical importance, the peculiarities 
which are to be diſcovered in them may ſerve 
to throw light on other forms, and thus give 
them a greater claim to your attention than 
otherwiſe they would have been entitled to. 
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Connected with this ſubject is that ſpecies of 
right by which the Crown creates a borough of 
barony; and although the property of the bo- 
rough is not held in burgage by the inhabitants, 
yet has the original right ſuch an affinity to the 
ſubject of this! chapter, that L {hall take it up 
here. 


170 of Royal As: 


We are not to conceive. that all the landed 
property of a royal borough is neceſſarily bur- 
gage property. It will conſiſt of what has been 
granted by his Majeſty to the borough, to be held 
in burgage, or of what the borough may have 
acquired by purchaſe, and which latter property 
they will hold by the ſame tenure, and pre- 
ciſely in the ſame manner, that any other pro- 
prietor would have held it. | 

The property veſted in the borough by the 
Crown may have been given out to the bur- 
gelles, to be held in burgage; or, it may 
have been given out in feu; or ſet in leaſe; or 
reſerved as a common property for the uſe of 
the burgeſſes ; while that purchaſed by the bo- 
rough cannot be converted into burgage, but 
mult be held by the ſame tenure, and in the 


0 
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ſame way as if it had been purchaſed by any 
other proprietor. Thus, you will obſerve, that 
the only property which can be carried by the 
deeds that I am to lay before you in this ſec- 
tion, is that portion of the land granted by his 
Majeſty to the borough, which has been given 
out to the burgeſſes to be held in burgage. 

And, while it is evident, that the mere cir- 
cumſtance of a ſubject being the property of 
a royal borough will not render it a burgage 
ſubject, I muſt obſerve, that even the circum- 
Nance of its being locally ſituated within the 
territory of the borough will not- have this ef. 
fect. Accordingly, Erſkine, in treating of this 
ſubject, mentions ſeveral inſtances of property 
held in feu being included within the territory 
of royal boroughs, and {till retaining their origi- 
nal holding; and we have a late inſtance of the 
ſame in the new extended royalty of Edinburgh, 
where, although the property over which the 
royalty has been extended belongs to the town 
itſelf, the holding remains unaffected by the 
extenſion, : 

The property deſcending from the Crown is 
veſted in the borough by a charter, without 
even the neceſſity of a ſaſine. The reddendo 
of this charter is watching and warding, or, in 
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general terms, © ſervices uſed and wont;” and 
the tenure is conſidered to be of a military na- 
ture. This charter does not require to be re- 
newed, becauſe, the vaſſal being a community, 
the fee is ever full ; conſequently there was no 
room for the caſualties of ward or marriage 
' while theſe exiſted, as there is none now for 
thoſe of non-entry and relief, 

It is this charter which forms the connection 
betwixt the community and the Crown ; but, 
beſides this general charter, there are the deeds 
on which ſtand the rights of individual bur- 
geſſes. Theſe come from the magiſtrates, not 
in the character of ſuperiors, but as his Maje- 


ty's commiſſioners. You are not, therefore, to 


conſider the magiſtrates as holding of the Crown, 
and the burgeſles of the magiſtrates ; for, while 
the community holds burgage of his Majeſty 
by the original and common charter of the 
burgh, each proprietor of burgage property 
equally holds of his Majeſty by his own * 
title deeds. 

Theſe private titles, according to the gene- 
rally received opinion, flowed originally from 
che magiſtrates of the borough, as adminiſtra- 
tors of the common property. The borough 
laws, collected in the twelfth century, ſhow us 


_ that burgage property Was then transferred by 
3B 
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' reſignation, made in the hands of the magiſtrates; 


and that it was in preſence of the bailie and of 
the burgeſſes, or in the court of the borough, 


that a ſale was regularly to be made“; and the 


preſumption hence ariſing ſeems to be ſtrength. 
ened by the nature of the royal gifts in favour 
of the boroughs. The oldeſt charter of this 
kind is one by William the Lyon, granted about 
the beginning of the 13th century, in favour of 


the borough of Ayr f. This charter, after grant. 
ing to the borough and burgeſſes of Ayr all the 


* See the Burrow. Laws, c. 117. c. 127. and &. 114. 


+ The charter to the borough of Ayr is in theſe terms: 
Willielmus Dei gratia, Rex Scotorum, epiſcopis, abbatibus, co- 


mitibus, baronibus, juſticiarus, vicecomitibus præpoſitis miniſtris et 


omnibus probis hominibus totius terræ ſuæ clericis et laicis, ſalu- 
tem: Sciant preſentes et futuri me ad novum caſtellum meum ſu- 
per Are burgum feciſſe, et eidem burgo et burgenſibus meis in eo 
manentibus, omnes libertates et omnes liberas conſuetudines conceſ- 
ſiſſe quas alii burgi mei et mei burgenſes in eiſdem manentes per 
regnum meum habent; aſſedi etiam in eo quolibet die Sabbati 
dum fori conceſſi etiam burgenſibus qui illuc venerint ad burgum 
meum inhabitandum, et ibi ſedentes et manentes erunt, ut quieti 
ſint a tolneo et omni alia conſuetudine per totam terram meam de 
dominicis catallis ſuis: Prohibew, itaque firmiter, ne quis in regno 
meo ab aliquo illorum tolneũm aut aliquam aliam conſuetudinem de 
dominicis cattallis ſuis exigat ſuper meam plenariam forisfacturam: 


Conceſſi etiam eidem burgo meo et burgenſibus meis qui in burgo uo 
ſedentes et manentes erunt quinque nummatas terræ quz pertinent ad 


yillam de Are per diviſas inferius ſcriptas, ſcilicet de Inverdon ſurſum 
vſque in Innerpolecurteran, et de Innerpolecurteran ſurſum uſque ad 


Crottun, et He per Cureetanu uſque ad caput Curcetan, et fic a capne 


* 
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rights and privileges poſſeſſed by the other royal 
boroughs within the kingdom, and granting to 
them a certain quantity of lands, has this clauſe: 
« Conceſſi etiam burgenſibus meis ibidem ma- 
© nentibus, ut cum quolibet plænario tofto ſuo, 
« habeant ſex acras terræ quas de Boſcho ex- 


Curcetan aſcendendo per Boghiſkin uſque ad Monedamdereg, et ſic a 
Monedamdereg per ficum uſque in Polecleuan, et fic per Polecleuan 
uſque in Lochfergus, et a Lochfergus deſcendendo uſque in Doufhat, 
et a Douf hat deſcendendo per ficum uſque ad rivulum ex oriental 
parte Drumneſaneill, et a rivulo Drumneſaneill deſcedendo uſque j 
ficum ex oceidentali parte rivuli illius, et fic per ſicum illum uſque 
in Polecloncoranguli, et fic per Polecloncoranguli uſque in Douff- 
loch, et inde uſque in Pollemulin, et fie per Pollemulin deſcen- 
dendo uſque in Are, et fic per Are deſcendendo uſque in mare. 
Conceſſ etiam burgenſibus meis ibidem manentibus ut cum quoli- 
bet plænario tofto ſuo, habeant ſex acras terræ quas de Boſcho ex- 
terpaverint infra prædictas quinque nummatas terrz, ad faciendum 
ide commodum ſuum. Reddendo annuatim mihi pro quolibet 
tofto et ſex acris terre illi adjacentibus XII. denarios: Mandavi 
itaque, et firmiter precipio, ut omnes homines qui cum mercantiis 
ſuis ad vendendum et emendum ad illum prædictum burgum meum 
venerint, firmam pacem meam habeant, et forum exerceaat, et in 
: bene et pace redeant. Precipio etiam firmiter, ut apud Mach, et 
Rairnbucht, et Loudun, et Croſſanctoun, et Lachcalpine tolneum 
et alle conſuetudines que burgo debentur, dentur et recipiantur. 
Prohibeo itaque firmiter, ne quis tolneum aut aliquam aliam con- 
ſuetudinem quas prædicto burgo meo de ratione facere debet, ultra 
prœdictas diviſas aſportare preſumat, ſuper meam plenariam foris 
facturam. Si quis vero tolneum vel aliquam aliam conſuetudinem 
Precifi burgi mei ultra prædictas diviſas aſportare preſumpſerit, 
Precipio firmiter ut omnes homines infra predictas diviſas manentes 
lint auxiliantes ſervientibus meis ad adquirendum jus meum, et ad 


capiendum et attachiandum illum qui tolnea aut aliquam aliam con- 
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e terpaverint infra prædictas quinque numma- 
*© tas terræ, ad faciendum inde commodum fy. 
um.“ Now, although each burgeſs was en- 
titled to a certain quantity of this land, which 
had been conveyed to the borough, yet the al- 
lotting of that land to the individual burgeſſes, as 
well as the adminiſtration of what ſhould re- 
main unoccupied, muſt have been veſted in the 
community, and conſequently in the magi- 
ſtrates choſen by that community (Bur. Laws, 
c. 77.) Whether this was a community in Mr. 
Wight's ſenſe of the word (B. I. c. 2.4 1. p. 36.), 
it were very idle here to inquire: All that J 
mean to repreſent to you is, that it was. through 
the hands of the magiſtrates that the rights of 
the individual burgeſſes to borough property 
originally came, and this: correſponds with the 
ideas entertained by the judges in deciding the 
caſe of Deans (Fac. Col. Vol. I. No. 22.) ; for 
there the queſtion was, Whether magiſtrates 
had a power to feu out the property of the 
| borough ? And the Court found that they poſ- 


ſuetudinem ad prædictum burgum meum pertinentem ultra przdic- 
tas diviſas aſportaverit vel aſportare contenderet. Teſtibus Flo- 
rentio, electo Glaſguen. Cancellario meo Waltero et Will. Capel- 
lanis meis, Philippo de Valeg. Camerario meo, Roberto de Lundon, 
filio meo, Will. de Boſch et Hugone, Clericis meis, Will*. de Valin, 
Thoma de Colvil, Reginaldo de Crawfurd, apud Lanarc, XXI. 
die Maij. | 
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ſeſſed that power, on this reaſoning, That, as 


originally the magiſtrates were entitled to give 
out the property of the borough to be held in 
burgage, the ſame right of adminiſtration which 
authoriſed that a& ought to enable . to 
grant feus. 

We may therefore preſume, that it was from 
the magiſtrates that the individual titles originally 
came. Still in the tranſmiſſion of theſe we per- 
ceive the fame notions prevail which at one 
period prevailed in regard to the diſpoſal of 
every ſpecies of heritable property. It was on- 
ly in the caſe of miſter and poverty (as our old 
law expreſſes it), that property derived from 
an anceſtor was allowed to be ſold, and the ſale 
was authoriſed only on condition that certain 
forms were obſerved; and theſe forms were 
calculated for the benefit of thoſe next in ſuc- 
ceſſion, and for enabling them to acquire the 
property (Bur. Laws, c. 127.). Lands which 
had been purchaſed by the proprietor were not 
ſubject to the ſame regulations, and the whole 
of the ſyſtem muſt have gradually given wel 
as the ſtate of ſociety altered. 

The form by which property was thus tranſ- 
mittcd is preſcribed by c. 56. of the Burrow 


Laws, which declares, That when any man 


* tells his lands, or any part or portion thereof, 
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* he quha ſells ſhall ſtand. within the houſe, 
and come furth of it, and the other, quha 

„buys, ſhall ſtand without it, and ſhall enter 
* into it, and the ane ſhall give to the provoſt 
« ane penny for his paſſing furth, and the other 
&« ſhall give ane penny for his entry and ſa- 
« ſine.” At this time, it is probable, that 
there was no writing in evidence of the ſale. 
And c. 114. of the Burrow Laws declares, 


* 


e That an ſaſine given within borough, in pre- 
ſence of honeſt neighbours, ſuppoſe it is not 


„ given within court, is good and ſufficient ;” 
from which it would appear that the preſence 
of the burgeſſes in court, or even of the neigh- 
bours, was equivalent to the preſence of the 
pares curiæ, Which we learn from Craig, was 
the only evidence of the tranſmiſſion of landed 
property in this country at a much later pe- 
riod. 

This ceremony of leaving the property void 
for the purchaſer to enter, and his entering and 
taking poſſeſſion, joined to the want of a writ- 
ten title, has induced Mr, Wight to remark, 
that, in the tranſmiſſion of burgage property, 
the nice feudal forms were not obſerved.” 
Vet the want of a written title ſeems to have 
been a want which burgage property muſt have 
felt at that time in common with moſt of the 
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other property in the kingdom; and this form 
of giving poſſeſſion, ſo far from being incon- 
ſiſtent with nice feudal forms, ſeems to be the 
moſt ancient in Europe, and appears in the 
Burrow Laws rather as the preſervation of. old 
forms, than as the introduction of new ones, 
ſince it is not only the form of the Roman law, 
but that of the deeds of the ſeventh and eighth 
centuries *. 

But this form of transference - had degene- 
rated, and, in place of a public tranſmiſſion of 


property, a private one was introduced, which 


was the occaſion of much fraud. This we 
learn from the act 1567, c. 27., which declares, 


„That for ſa meikle as the great hurt done of 


* before within burgh, be giving of ſaſines pri- 
* vately, without any bailie and an common 


 * Amongſt the Formule Peteres preſerved alongſt with the Styles 
of Marculfus, you have the ſaſine of thoſe days, of which I ſub- 
join an example. Notitia traditionalis qualiter et quibus præ- 
ſentibus venit homo aliquis nomine ille, ad illum manſum 
* quem ante hos dies, per chartulam venditions ad filium ſuum 
* adfirmayit per herbam et terram viſus fuit tradidiſſe vel conſig- 
naſſe et exitum inde feciſſe his præſentibus. The obſervation 
made by Bignonius, the commentator on theſe forms, is in theſe 
words: * ZxrTom FEcisse. In fignum ſcilicet traditionis exibat, 


«© loco cedebat vacuamque poſſeſſionem in alterum transferebat : . 


Alias tamen exutum ſeriptum eſt, ut fit ſenſus, eum poſſeſſione 
* ſe exuiſſe, ut alius ea veſtiretur, $i ſæculi verbis uti licet utrum- 
* mque retiner! poteſt.“ 
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* clerk of burgh, wherethro' our Sovereign 
& Lord's leidges may be defrauded greatly,” 
therefore it is ſtatuted and ordained, © That na 
* ſafine be given within burgh, of any manner 
© of land or tenement within the ſame, in 
„ ony time coming, but be ane of the bailies 


of the burgh, and common clerk thereof; 
and gif ony ſaline be otherwiſe given here- 
after, to be null and of none avail.” The 
effect of this act has been, from the date 


of its enactment, to render every tranſmiſſion 
of burgage property null that has not been gi- 


ven by a magiſtrate, and to which the town 


clerk has not ated as notary. 

With regard to the form of the diſpoſition of 
burgage property, it contains, in place of the 
obligation on the ſeller to infeft the purchaſer 


a /e vel de je, ſimply an obligation to infeft him 
to be holden burgage. There is not even a 


precept of ſaſine to enable the purchaſer to en- 


ter by confirmation; it is by reſignation alone, 
in the hands of the magiſtrates, as his Majeſty's 
commiſſioners, that the title can be completed. 


This peculiarity in the form of the diſpoſition 
is entitled to our attention. 

We ſhould naturally conceive the ay by 
confirmation to be as familiar in burgage hold- 


ing as in any other; for certainly there ſeems 
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no reaſon why a vaſſal of the Crown holding 
burgage ſhould not, as well as any other Crown 
vaſſal, give a charter with a precept of ſaſine, 
which might be the ſubje& of confirmation; 


yet ſo it is, that, in burgage holding, there 18 : 


no veſtige of ſuch a deed, while it is common 
to every other holding, How ſhall we account 
for this? Is it not that reſignation is the natu- 
ral and original means of diveſting a vaſſal? 
That it was by reſignation i in the hands of the 


magiſtrates, and in the preſence of the bur- | 


geſſes, that all tranſmiſſion of burgage property 
of old took place; that it was contrary to the 
intereſt of thoſe concerned to admit of any ſub. 
infeudation ; and hence that the ſtatute of Ro- 


bert the Firſt, by which ſubinfeudations were 


prohibited, was unneceſlary in regard to bur- 


gage property, and indeed never was meant to 
apply to the tranſmiſſion of it. The terms of 


the ſtatute ſeem to ſupport this in the cleareſt 
manner. It proceeds on this narrative“: For 
* as meikle as divers and ſundry men, be buy- 
ing of lands and tenements pertaining to 
knights and other lords, to their great hurt 
and prejudice in time bygune, hes entered 
the ſamine, the quhilkis lands were ſauld 
and analied be the tenants and freehalders of 


* 2d Stat. of Robert I. c. 24. 
30 
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*« the ſaidis knights and others, great men and 
< lords, to be halden as of their fee of themſelyes 
and their heirs, and not of the ſaid Knights 
« or lords, being overlords of the analiers, 
« makers of the ſaid alienation and infeftment, 
* whereby the ſaid oyerlords did tyne and a. 
cc mitt the marriages, eſcheits, and wards quilk 
* did fall and pertain to them of their tenan- 
„ dries.” This ſurely is directed ta a very dil. 


& 


N N 


ferent object than the tranſmiſſion of burgage 


ſubjects; to ſubjects held by a different tenure, 
and with different caſualties from thoſe known 
in burgage holding. 

If, then, the ſtatute of Robert the Firſt did not 
and could not apply to the tranſmiſſion of burgage 


property, and if, in the deeds relative to that ſpe- 
cies of property, there be no entry by conſir. 


mation, while, in all the other kinds of pro- 
perty to which the ſtatute did apply, this mode 
of entry be common, does it not add a ſtrong 
preſumption in favour of the opinion, that the 
entry by confirmation owed its origin to this 
ſtatute ? 
But, to proceed, © ALI is this 8 pecu- 
liarity in burgage titles, that, in the renewal 
of che inveſtiture in favour of a purchaſer or 
heir, neither non- entry nor relief duties are de- 
mandable by the magiſtrates. This follows as 


ce. 
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4 natural eonſequenee of the ſtate of the vaſſal 
iu this holding for, as that vaſſal is the corpo- 
ration, which, never dying, can require no 
renewal of the original charter, there are nei- 
ther non- entry nor relief duties due to his Ma- 

jeſty, who is the ſuperior not only of the cor- 
poration, but of the individual burgeſſes; and 
thefe not being due to his Majeſty, cannot 
be demanded by the magiſtrates, who act mere- 
ly as the King's commiſſioners in receiving re- 
ſignation, and giving renewals of the private 
tights of the burgeſſes; : rights ſubordinate to the 
common and general title of the corporation, 
and of uſe only in atzen the private 
property of the burgeſſes. 

Another peculiarity occurs in what is called 
the ſaſirie, though it is 4 deed very different 
from the common ſaſine, of which there is no 
inſtance in burgage holding, as there is no pre- 
cept of ſaſine in the difpoſition to a purchaſer. 
This ſaſine is an atteſtation by a notary of poſſeſ- 
ſion being given, but it is never a ſimple deed; for, 
when a right is received, it muſt be either to an 
heir, and then there is ſubſtantially a junction 
of the precept of clare conſtat with the ſaſine; 
or it muſt be to a diſponee, and then, as it pro- 
ceeds on a "Gr mne in the hands of the 
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magiſtrates, the deed partakes of the nature 


both of the reſignation and ſaſine. 

There is ſtill one peculiarity more; it is in the 
„ of the ſaſine; for, ſo careful had the 
town clerks been at the time that the records 
were eſtabliſhed, in the 1617, that there was 
an . expreſs exception, declaring, that the act 
ſhould not extend to © inſtruments of ſaſine, &c. 
“given by provoſts and bailies of free burghs 


„ royal, of lands lying within their . liberties 


* and freedoms holden by the ſaid burghs in 
Free burgage of his Majeſtie. But the bad 
tendency of this was ſoon felt; and we learn 
from the obſervations of M*Kenzie on this ſta- 
tute, that the danger ariſing from the omiſſions 
which ſometimes happen were firſt attempted 


to be remedied by an act of ſederunt 22d Fe- 


bruary 1681, and more completely by the a& 


1681, c. 11., which, in the ſame way with the 


act 1617, requires the regiſtration of the ſaſines, 
t of ſubjeQs holding burgage,” within ſixty days 
from their date, in books to be kept by the town 
clerk, under certification of nullity in all que- 
ſtions with thoſe acquiring a perfect and law- 


ful right to the lands. 


Having mentioned thoſe things in which the 
titles of burgage property differ from the com- 
mon deeds by which landed property is tranſ- 


IV 
70 
me 


ferred, 1 ſhall now: _ the forms of theſe deeds. 


before you, beginning with the renewal of the 
inveſtiture in the perſon of an heir, as the 
neareſt approach to the original charter. ; 

This deed is termed- an inſtrument of cogni- 
tion and ſaline; and it appears from the form 
of the deed, that there had been originally a 
claim made by the heir, a proof- taken by the 
magiſtrate, and a cognition of the claimant; as 
heir to his predeceſſor ; and this may ſtill be 
the practice in ſome royal boroughs, but, in the 
city of Edinburgh, no evidence is reſorted to. 
The laſt ſaſine is given in to the town clerk, 
with a note of the relationſhip of the perſon to 
be infeft, and, without any examination of wit- 
neſſes, or the ſlighteſt proof of connection, a 
deed in the following terms is got back from 
the town clerk, who truſts to the /alvo jure cu- 
jaſlibet of the deed for ſaving the intereſt of 
any e that may be found to have a prefer- 
able right. 


Inflrument of Cognition and Saſine. 


1v THE NAME OF GOD, AMEN. BE IT. KNOWN 


TO ALL MEN, by this preſent public inſtru- 
ment, 7. HAT, upon the | day of » and 
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of the teign of our Sovereign Lord George 
the Third, by the Grace of God King of Great 
Britain, France, and Ireland, Defender of the 
Faith, the year, I PRESENER of me, notary 
public and common clerk of the borough of 

„ and of the witneſſes after named, ſub- 
ſeribing, COMPEAXRED perſonally on the ground 
of the ſubjects after mentioned J. O. writer in 
Edinburgh, as /procurator and attorney for A, 
B., eldeſt lavrful ſon of L. B., whoſe power of 
attorney was ſufficiently known to me, the ſaid 
notary public; Av AES0 COMPEARED an ho- 
nourable man, T. W., Eſq., one of the pre- 
ſent bailies of the ſaid borough of Edinburgh; 
Ab THEY AND THERE the ſaid bailie, by 
virtue of his office, coenosceD' and ENTER. 
#D the ſaid A. B., eldeſt ſon of the deceaſed 
L. B., as neareſt and lawful Heir to the ſaid L. 
B., his father, in 41 and Yhœo (Here the 
ſubjects are fully deſcribed) ; AND IMMEDIATE: 
LY thereafter the ſaid bailie v and DELI7ERs 
Ep to the ſaid A. B., heir foreſaid, heritable 
STATE and $4SINE, actual, real, and corporal poſ- 
ſion of all and whole the ſaid lodging and cel- 
lar, with the pertinents thereto belonging, lying, 
bounded, and deſcribed as aforeſaid, and that 
by delivery of earth and ſtone of the ground of 
the ſdid tenement, and haſp and ſtaple thereof, 


jo the. ſaid J. O., as procurater and attarney 
foreſaid, after the manner and euſtom of enter: 
ing and infefting the heirs of the proprietors of 
tenements within the horaugh to the inheri- 
tance of their anceſtors, in all points, ſalvo jura 
cujuſſibet. WHEREUPON, and upon 4 and gu. 
Dr the premiſes, the ſaid J. O., as procurator 
and attorney foreſaid, 45&2Þ and 700x  inſtrus 
ments in the hands of me, the ſaid notary pubs 
lic ſubſcribing.  T##s# things were fo dong 
on the ground of the ſaid luhjeca, between 
the hours of and „ of the day; 
month, year of God, and King's reign reſpec 
tively firſt above written, BEFORE and 1N PREV 
SENCE of and ; , witneſles to 
the premiſes ſpecially called. and required, and 
hereto with me ſubſcribing.. 


This inſtrument is authenticated by the long 
notorial doquet of the town clerk, and by the ſubs 
{cription of the witneſſes, and is completed by 
entering (within ſixty days of its date) the re- 
ziſter of the boxough, eſtabliſhed by the act 
1681, c. 11., for burgage ſubjects, in place of 
the ordinary regiſter of ſaſines. 

This, as I have already obſerved, is the mo- 
dern ſtyle of the inſtrument of cognition in the 
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city of Edinburgh. But the old one bears more 
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40e 
evident marks of a regular eds Foe « a Claim 
was -made, a proof taken, and the claimant 
cognoſeed to be heir to his predeceſſor, The 

old form bore: Which inſtrument of ſaſine 
the ſaid procurator exhibited to the ſaid bailie, 
humbly requiring him to cognoſce the ſaid A. 
B., eldeſt lawful ſon of the ſaid L. B., his fa- 
ther, conform to the uſe and cuſtom of the 
burgh obſerved in the like caſes, and thereafter 
to enter and infeft him in the ſaid tenement 
and others, as heir foreſaid: Which requeſt 
the ſaid bailie finding to be juſt and reaſonable, 
he received the ſaid inſtrument of ſaſine into 
his hands, and delivered the ſame to me, notary 
public, to be read and publiſhed to the wit- 
neſſes preſent; which 1 having done, the ſaid 
bailie, after taking a proof of the ſaid A. B.'s 
propinquity by the witneſſes ſubſcribing, did, 
by virtue of his office of bailiary in the ſaid 
borough, cognoſce,” &c. This was in fact a 
ſervice; there was a claim, evidence of the 
propinquity was produced, and, by the ſentence 
of a judge, the claimant was found to be heir; 
and it is a ſervice exceedingly well calculated 
for that ſpecies of property which was to be 
earried by it, and which is often of very trifling 
value. In Edinburgh, where the practice has 
been given up, no cognition takes place in favour 
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of an heir of proviſion; it is given only in the 
character of ſon or other relation of the deceaſ- 
ed, conſequently, in every caſe of a claim made 
by one who 1s heir under a ſettlement, he muſt 


produce a ſervice under his proper character 
before he can receive his cognition and ſaſine 


in a burgage ſubject: and the effect of this is 
not only to deprive heirs of proviſion in burgage 
property of a cheap and eaſy mode of entry, but, 
I ſhould much fear, of creating great irregulari- 
ty in the method of completing the title. 

The property being in this manner veſted in 
the heir, I ſhall ſuppoſe him to have ſold the 
ſubject. The diſpoſition will be in theſe terms: 


I, A. B., heritable proprietor of the ſubjects 


after ſpecified, IV CONSIDERATION of the ſum 


of paid to me by C. D., as the agreed 


price of the ſubjects after diſponed, have S0² 
and DISPONED, as I hereby SELL, ALIENATE, 


and DTS POE, to and in favour of the ſaid C. 
D., his heirs or aſſignees whomſoever, heri- 


tably and irredeemably, 4L.L and WHOLE that 


dwelling houſe (Here the ſubject is deſcribed as 

in the former title deeds), together with all 

right, title, and intereſt, claim of right, proper- 

7 and poſſeſſion, petitory or poſſeſſory, which 
1 


—— - 
— _ 2 — — — 
II EE Ent ener nn - — — — — — uf a 
3 _—— 2 2 2 9 
- — — — — — — — 
— 8 —— — — = => 


— = === En 


_—_ 


. —— IR 


2 — — . —— 


"LIE IR — — 


— — — 2 — 
, . 


— — 
— — Wang — 


= WES INES. 
paid H_ 
A —— 


—— 


—— — 


—— we SET 


— — agg ene aa 
wy - ESC art: 
— 
x 


M 
19 
a 
115 
4 
43 


| 
} 
I 
: 
| 
| 


* 
1. 
1 
f 


— 


- — . 


— 


— 


—̃——̃ Ä— 


N 
— 


1 


bi Bn eg 
NE War 


"p<, - CES 2 - 
r 


i 


a — — 


Ll = on = —— * — — — — 
= 25 DIES. Ir woo 5 — 9 , oy "eng =_ =_ 
DEA 23 „ HY * ccc D F PET 
.. no ogy woe —.. oat 6. S „ccc ccc n 
= ME 2 r + act Sore = Mr nfe 
- : IEA e : 5 5 * Mm 


— pw — 
— ——— ¶ ———— — — 
— — —¾¼ —— — — — 
— 2 f 7 
2 q = "og = 


402 Of the Purchaſer*s Title. 


I, my predeceſſors or authors, had, have, or 
anywiſe may have, claim, or pretend thereto, in 
all time coming: AvD IVD and oh TR me, 


my heirs and ſucceſſors, to infeft and ſeiſe, up- 


on their own proper expence, the ſaid C. D. or 
his foreſaids, in the houſe, cellar, and pertinents 
above diſponed, T0 BE HOLDEN of his Majeſty 
in free burgage, for ſervices of borough uſed. 
and wont; AND, for completing that infeftment, 
| MAKE and CONSTITUTE OY 
„„ of them, in 
and ſeverally my lawful and irrevocable procu- 
rators, for me and in my name 70 RESIGN, like- 
as I hereby RESIGN, SURRENDER, UPGIV x, OV ER- 
GIVE, and DELIVER, ALL and WHOLE the ſaid 
lodging or dwelling houſe, with the cellar and. 
pertinents above diſponed, all lying, bounded, 
and deſcribed in manner foreſaid ; together with 


all right, title, intereſt, claim of right, property 


or poſſeffion, which I, my authors and prede- 
ceſſors had, have, or otherwiſe can have thereto, 
IN the hands of the Lord Provoſt or any one of 
the bailies of the borough of Edinburgh for the 


time, as in the hands of his Majeſty, immediate 


lawful ſuperior thereof, I rA, and for new 
infeftment of the ſame, to be made, given and 


granted to the faid C. D. and his foreſaids, herita- 


bly and irredeemably, in due and competent form 
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as effeirs, acts, inſtruments, and documents in 
the premiſes, to call for and receive, and gene- 
rally. to do every other thing in relation thereto 
that I could have done myſelf if perſonally pre- 
ſent, or which to the office of procuratory in 
| ſuch caſes pertains ; all which I oblige me to 
hold firm, and without revocation : WHrcH 
lodging, cellar, and pertinents, with this pre- 
ſent diſpoſition thereof, and infeftment. to fol- 
low hereon, I AVD and 0BLIGE me, my heirs, 
executors, and ſueceſſors, to warrant to the ſaid 
C. D. and his foreſaids at all hands and againſt 
all deadly as law will, and to free and relieve 
him and them of all ſtent, annuity, ground an- 
nual, and other public burdens due and pay- 
able furth of the premiſes, preceding the term 
of „ which is hereby declared to have 
been the time of his entry thereto, and of the 

ceſs payable on or before. the 25th day of 
March laſt ; the faid C. D. and his foreſaids be- 

ing always obliged to free and relieve me and 
my foreſaids of the public burdens and ceſs in 
all time thereafter. AND I hereby 4ss1@n and 
MAKE OVER TO and IN FAYOUR of the ſaid C. 
D. and his foreſaids, not only the rents of the 
ſaid lodging and cellar from the faid term of 
, and in all time thereafter, zU7 
ALso the whole writs, evidents, rights, titles, 
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and, ſecurities of the ſaid ſubject conceived. ; in 
my favour, or in favour of my predeceſſors or 
authors, with the whole clauſes, tenor, and 
contents thereof, and all that has or is compe- 
tent to follow thereon ; WHICH ASSIGNATION * 
BIND and OBLIGZ me and my foreſaids to WAR- 
RANT, as to the rents, from fact and deed on- 
ly, and, as to the writs, at all hands and againſt 
all deadly, as law will; AvD I have herewith 
delivered up to the laid C. D. the title deeds of 
the ſaid ſubjects, agreeably to an inventory 
thereof, ſigned by me, of this date, as relative 
hereto, all to be kept and uſed by the ſaid C. 
D. and his foreiaids as their own proper evi- 
| dents in all time coming. Aw, laſtly, I cox. 
SENT to the regiſtration hereof in the books of 
Council and Seſſion, or others competent, there- 
in to remain for preſervation, and that all exe- 
cution neceſſary may paſs hereon in form as 
effeirs ; and for that purpoſe CONSTITUTE 0 
. my procura- 
tors, &c. IN WIT ESS WHEREOF, &c. 


This 1s, properly ſpeaking, the only deed 
in the transference of burgage property with 
which the conveyancer has any concern, as the 
other deeds are the operation of the town clerks; 
and I ſhall here mention ſuch changes in the 
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Form as are moſt commonly to be met with in 
this * HS, Ee. 


dey ys Pr 


1 
1 
N 
1 


1. In burgage ſubjects, it is very common to 
take the right to huſband and wife in con- 
junct fee and liferent, and to the children in 
fee; conſequently the diſpoſition is often grant- 
ed by thoſe having this intereſt in the ſubject, 
as well as to ſuch diſponees. I ſhall therefore 
give ſo much of the form as will be neceſſary 
to explain the change which this occaſions in 
the Ms 
I, A. B., ſon of the deceaſed L. M., heritable 
proprietor of the ſubjects after ſpecified, and 
I, O. P., widow of the ſaid deceaſed L. M., life- 
rentrix of the ſaid ſubjects, IV CONSIDERATION, 
&c., Do hereby, for our reſpective rights of fee 
and liferent, SELL, ALIENATE, and DISPONE, 
to and in favour of C. D., and E. F. his ſpoule, 
in conjunct fee and liferent, for her liferent uſe 
allenarly, and in implement to her in ſo far of 
the proviſions made in her favour by her ſaid 
huſband, and to G. D., their ſon ; whom fail- 
ing, to the ſaid C. D., his heirs or aſſignees 
whomſoever, in fee, heritably and irredeem- 
ably, 4, and WHOLE, &c. (The obligation to 
infeft is thus expreſſed): And we BIND and 
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OBLIGE. Us, our heirs and ſucceſſors, for our 
reſpeCtive intereſts in the ſaid ſubjects, to infeft 
and ſeiſe, on their own proper expence, the ſaid 


C. D. and E. F. and the ſaid G. D., according to 


their reſpective rights of fee and liferent as above 


expreſſed, in the houſe, cellar, and pertinents 


above diſponed. (In other parts of the deed, as 
in the procuratory of reſignation, and in the aſ- 
fignation to the rents and title deeds, the diſpo- 
nees will be mentioned in the ſame terms; but, 
in ſuch a deed, there is often a clauſe inſerted 
for the purpoſe of preſerving the huſband's 


power over the eſtate; it comes 1n 1n the cloſe 


of the diſpoſitive clauſe, in ſuch terms as theſe): 
BUT RESERVING ALWAYS power to the ſaid C. 
D. by himſelf, without conſent of his ſaid ſpouſe, 
or of the ſaid G. D., to ſell and diſpoſe of the 
forefaid houſe and cellar, with the pertinents, 
or to contract debt thereon, or to exerciſe any 
other act of adminiſtration as fully and freely 
in all reſpects as if no intereſt whatever had 
been hereby conveyed to the ſaid E. F. or 
D 


2. When the diſponer is not infeft, if he be 
an heir, he will give a warrant for obtaining 
himſelf infeft, and then a procuratory for re- 

ſigning in favour of the purchaſer. Thus: 
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Iv wHICH 'L0DGiNnG, cellar and pertinents, I 
BIND and OBLIGE' me, on my own expence, to 
procure myſelf duly and lawfully entered and 
infeft ; and, being ſo entered, I 03:16: myſelf 
and my foreſaids to infeft and ſeiſe the faid C. 
D. and his foreſaids, on their own expence, in 
the ſaid ſubjects, 70 BE HOLDEN of his Majeſty 
in free burgage, for ſervices of borough uſed 
and wont: Arp, for obtaining me infeft in the 
ſaid ſubjects, and completing the ſaid infeftment 
in favour of the ſaid C. D. and his abovewrit- 
ten, I hereby EE and CONSTITUTE 
| Jointly arid 
ſeverally my procurators, to procure me infeft 
and ſeiſed in the faid lodging, cellar, and perti- 
nents, by ſervice, retour, and cognition, or in 
any other way neceſſary; and my title to the 
ſaid ſubjes being eſtabliſhed, I hereby autho- 
riſe my ſaid procurators, for me and in my 
name, to RESIGN, as I hereby, then as now, 
and now as then, RESIGN, SURRENDER, UPGIVR, 
OFERGIFVE, and DELIVER, ALL and WHOLE, &c. 
(The reſt of the ſtyle is in common form). 


3. When the granter of the difpoſition is 


himſelf a diſponee uninfeft, the deed will, in the 


obligation to infeft, run in theſe terms: 
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I, A. B., deriving right to the ſubjects after. 
mentioned from R. S., heritable proprietor there- 
of, 1N_CONSIDERATION, &c. IN WHICH Tone. 
ING or dwelling houſe, and garret above diſpon- 


ed, I BID and oblige me and my foreſaids to 


infeft and ſeiſe the ſaid C. D. and Ins above- 


written, on their own expence, 70 BE HOLDEN 


of his Majeſty. and of his royal ſucceſſors in 
free burgage, for ſervice of borough uſed and 
wont, and that by reſignation ; 4nD, for com- 
pleting that infeftment, I do hereby 4ss16w and 
MARE OVER to the ſaid C. D. and his foreſaids, 
the whole title deeds of the ſaid ſubjects, with 
the whole clauſes, tenor, and contents thereof, 
and all that has, or is competent to follow there- 
upon, and in particular (without prejudice to 
the ſaid generality) a diſpoſition, of date 
granted to me by W. V., with the unexecuted 
procuratory of reſignation therein contained (or, 
if the granter has himſelf right by diſpoſition 
and affignation, ſay), © and in particular, without 
prejudice to the ſaid generality, a diſpoſition by 

to W. I., of date _, andto 
the unexecuted procuratory of reſignation there- 


in contained, to which I have right by diſpoſi- 


tion and affignation from the ſaid W. Y., of 


date * with full power to the ſaid C. D. 
or his foreſaids, in virtue thereof, to procure 


2 
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ange infefr in the ſaid POV PIR. fully and 
freely as I might have done myſelf before grant- 


ing hereof, Ab I Do hereby further A8, 


; and MAKE OVER to the faid C. D. the rents, &c. 
in common form. 


4. It happens, in the tranſmiſſion of ſubjects 
ſituated within the city of Edinburgh, that they 
are often inſured in the Edinburgh Friendly In- 


ſurance Office, which has the effect of render- 


ing the purchaſer a partner of that inſurance 


company, and conſequently of entitling him to 
the dividends which may fall due on the ftock - 
correſponding to the ſubject conveyed. The 


change which this will occaſion in the deed, 


will occur in the aſſignation to the rents, which 


will be thus expreſſed: 


And I hereby Ass; and MAKE OVER to and 
in favours of the ſaid C. D. and his foreſaids, 
NOT ONLY the writs. and title deeds of the ſaid 
ſubjects, in their whole heads, tenor, and con- 


tents, with all that has or is competent to fol- 
low thereon, BUT ALSO the rents of the ſaid 
lodging and cellar from and after the ſaid term. 


of | - which is hereby declared to be 


the term of his entry thereto, with the certift. 


cate of inſurance of the ſaid property in favours 
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0 - +, given-by the Edinburgh Friendly 


+ Inſurance Company againſt Loſles by Fire, of 
date the 
from the ſaid inſurance, from and after the ſaid 
term of „ With power to the ſaid C. D. 
and his foreſaids to receive and diſcharge the 
rents hereby aſſigned, and dividends payable 
by the ſaid Edinburgh Friendly Inſurance Com- 
pany, SURROCAFING and SUBSTITUTING the ſaid 
C. D. and his foreſaids in my full right and 
place of the premiſes for ever; WHICH AS$16- 
NATION I BIND and OBLIGE me to WARRANT 
as follows, &c. 

5. The premium of inſurance in the Edin- 
burgh Friendly Inſurance Company, and which 
forms the ſtock of that company, and entitles 
the inſured to a dividend, has not perhaps been 
paid up, and, by act of parliament, it is declared 


to be a preferable burden on the ſubject. Where 


this is the caſe, it will be proper to add the fol- 
lowing proviſion to the aſſignation: 


1 ProriniNG ALWAYS that the ſaid C. D. and 
his foreſaids, by accepting hereof, are bound to 
relieve me and my foreſaids of the ſum of 


L. Sterling, and of the intereſt which 


ſhall fall due from and after his ſaid term of 


, and all benefit that may ariſe 


the 
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entry, being the rods of inſurance due to 


the ſaid e 


Theſe obſervations comprehend the changes 


which are peculiar to this diſpoſition; and al- 
though what remains be properly the province 
of the town clerk, I ſhall lay before you the 
forms of thoſe deeds * which the diſpoſition 
is completed. : 


Inſtrument of & ine. 


The inſtrument of ſaſine in the tranſmiſſion 
of burgage ſubjects partakes, as I have already 
obſerved, more of the nature of the inſtrument 
of reſignation than of ſaſine; and I ſhall give 
the example of this deed in the different cir- 
cumſtances that moſt commonly occur; and, 
firſt, where the diſpoſition comes from a perſon 
infeft, and contains a warrant of infeftment, it 
will run in theſe terms: | 


Iv THE NAME OF God, AMEN. BE IT KNOWN 
70 ALL MEN, by this preſent public inſtrument, 
THAT, upon the dayof years, and 
| 46 + 
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of the reign of our Sovereign Lord George 
the Third, by the Grace of God King of Great 
Britain, France, and Ireland, Defender of the 


Faith, te - year, 1X PRESENCE of me, 
notary public and common clerk of the bo- 
rough of „and of the witneſſes ſub- 


ſcribing, coMPEARED perſonally on the ground 
of the ſubjects after mentioned J. O. writer in 
Edinburgh, as procurator and attorney for and 
in name of A. B., by virtue of a procuratory 
of reſignation contained in a diſpoſition after 
mentioned, whoſe power of procuratory was 
ſufficiently known to me, the ſaid notary pub- 
lic, and paſſed with an honourable man, T. W., 
Eſq., one of the preſent bailies of the ſaid bo- 
rough of ; to the ground of the te- 
nement of houſes and others after mentioned; 
AND THEN AND THERE the ſaid procurator, 
with all due reverence, and by ſtaff and baton, 
as uſe is, RESIGNED and SURRENDERED ALL and 
FHOLE (Here the ſubjects are deſcribed as in 
the diſpoſition), I THz HANDS of the ſaid bai- 
lie, as in the hands of his Majeſty, immediate 
lawful ſuperior thereof, I #470UR and for new 
infeſtment of the ſame, to be given and grant- 
ed'to C. D. in due and competent form, and 
that by virtue of, and conform to a procuratory 
of reſignation contained in, a diſpoſition grant- 
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ed by the ſaid A. B. to the ſaid C. D., of date 
the - day of ; as by the ſaid diſ- 
poſition, produced and publicly read by me, the 
ſaid notary public, to the bailie and others pre- 
ſent, did clearly appear; which reſignation o 
made was received by the ſaid bailie, who, by 
virtue of his office, and at the deſire of the ſaid 
procurator, E. GRANTED BACK, and DELI- 
'FERED to the ſaid C. D. heritable S4 and 
$4SINE, actual, real, and corporal poſſeſſion of 
ALL and WHOLE the lodging and cellar as above 
deſcribed, AND. THAT by delivery to the ſaid 
procurator of earth and ſtone of the ground of 
the ſaid lands, and haſp and ſtaple of the ſaid 
tenement of houſes, after the form and tenor of 
the ſaid diſpoſition, and cuſtoni of the borough 
in all points. WAzRzuUPon, and upon ALL and 
SUNDRY the premiſes, the ſaid procurator 48K. 
h and oOx inſtruments in the hands of me, the 
laid notary public ſubſcribing. THESE THINGS 
were ſo done upon the ground of the faid ſub- 
jects, between the hours of and , of 
the day, month, year of God, and King's reign 
reſpectively firſt above written, BEFORE and 1N 
PRESENCE of © + and , witneſles to 
the premiſes ſpecially called and 1 and 
hereto with me unden 


* 
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This ſaſine is atteſted by the notaryꝰs long 
doquet; in which he adds to his deſignatios 
clerk of the borough in which the fubject is fi- 


tuated, and it is atteſted in the common way 
by the ſubſcription of the witneſſes. It then, 
within ſixty days of its date, muſt enter the 


record kept by the town clerk, and this com- 


pletes the title of the purchaſer. 
Where the diſpoſition does not contain a 
procuratory of reſignation, but afligns an un- 
executed procuratory contained in a former diſ- 
poſition, you will ſay, In F4rour and for 
new infeftment of the ſame, to be given and 
granted to C. D. in due and competent form, 
and that in virtue of a procuratory of reſig- 
nation contained in a diſpoſition made and 
granted by the ſaid W. I. to A. B., of date 
We „to which diſpoſition and unexe- 
cuted procuratory therein contained the ſaid C. 
D. has right by diſpoſition and aſſignation in 
his favours, granted by the ſaid A. B., of date 
, as from both of the ſaid diſpoſi- 
tions, produced to and publicly read by me, the 
faid notary public, to the ſaid bailie and others, 
did clearly appear,” &c. 


Where the diſpoſition has been granted by an 


heir unentered, it becomes neceſſary not only to 


lir 


th 
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give infeftment to the purchaſer, but previouſly 
to complete the title of the ſeller; and it 3s 
done, however incongruous it may appear, in 
one and the ſame deed. It is called a . 
tion and ſaſine, and is in theſe terms ; 


In THE NAME OF Gon, 8 Luba A 
by this preſent public inſtrument, that upon the 
day of „&c. IN PRESENCE of me 
notary public, city clerk of Edinburgh, and wit- 
neſſes ſubſcribing, comPE4RED perſonally on the 
ground of the ſubjects hereafter deſcribed, an 
honourable man, A. B. Eſq:, one of the preſent 
bailies of the ſaid city; AV THEN and THERE 
the ſaid bailie, by virtue of his office, coonoscaD = 
and ENTERED C. D. as neareſt and lawful heir 
to the ſaid deceaſed E. D. his father, rw 4Lz 
and FHOLE that lodging or dwelling houſe, &. 
THEREIN the ſaid E. D. ſtood infeft, conform 
to his inſtrument of faſine under the hand of 

„dated „AND GAVE and DELIVERED 
to the ſaid C. D. as heir foreſaid, heritable ſtate 
and ſaſine, actual, real, and corporal poſſeſſion, 
of ALL and WHOLE the foreſaid lodging or dwel- 
ling houſe, &c. „ all lying, &c, AND THAT by 
delivery of earth and None of the ground of 
the ſaid ſubjects, and haſps and ſtaples thereof, 
to J. O. writer in Edinburgh, as attorney for 


416 o. Rares. au 
and in his name, after the manner and cuſtom 


of entering and infefting the heirs of the pro- 
prietors of tenements within borough, to the in- 


Heritance of their anceſtors, in all points, ſalvo ju. 
re cujuſhbet,: j AND IMMEDIATELY THEREAFTER, 
and in preſence of me the ſaid notary public 
and of the ſaid hailie and witneſſes, cob 
on the ground of the ſaid ſubjects, the ſaid J. O. 


as procuraton and attorney for and in name of 
the ſaid C, D., by virtue of a procuratory of re- 


| ſignation contained, i in a diſpoſiion of the ſaid 


lodging or dwelling houſe, with the cellars, gar- 


rets, and pertinents thereto, belonging, dated 


\ CB F, 


whomſoever, heritably and irredeemably, 4s 
from the ſaid p75P0s1770N produced to and pub- 
licly, read by me the {aid notary to the ſaid bai- 
lie and witneſſes, upon the ground foreſaid, did 


clearly appear and was evident; % AND THEN 
AND THERE the ſaid J. * as attorney for the 
ſaid. C. D., with all due reverence, and by ſtaff 


and baton, a8 uſe is, / RESIGNED and 'SURREN- 
DERED, all, and whole the lodging or dwelling 


houſe, &c., lying, bounded, and deſcribed in 


memned. foreſaid, I THE HANDS, of the ſaid 
bailie, in favour and for new infeſtments of the 


» MADE and oRAN ED by the ſaid E. D. for 
the reaſons and cauſes therein expreſſed, to and 
in favours of F. G., and his heirs and aſſignees 
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ſame, to be made, given and granted to the ſaid 
F. G., and that in manner underwritten; 
WHICH RRSI NATION, ſo duly and lawfully 


made, was admitted of and received by the ſaid 


bailie, who by virtue of his office, and at deſire 
of the ſaid procurator reſigner, GA47E and DB- 
LIVERED to the ſaid F. G. heritable ſtate and 
ſaſine, actual, real, and corporal poſſeſſion, of 
AL and WHOLE the foreſaid lodging or dwelling 
houſe, &c., AND THAT by DELIVERY of earth 
and ſtone of the ground of the ſame to the ſaid 
J. O., as attorney alſo for and in his name, 
after the form and tenor of the ſaid diſpoſition 
granted by the ſaid C. D. to the ſaid F. G., and 
procuratory of reſignation therein contained; in 


all points. 5 Whereupon, and upon all and ſun- 


dry the premiſes, the ſaid J. O, as attorney 
foreſaid, aſked and required inſtruments, one or 
more, under the hand of me the ſaid notary 
public ſubſcribing. THESE THINGS were lo ſe- 
verally ſaid and done upon the ground of the 
foreſaid ſubjects, after the hour of , and be- 


fore the hour of , of the day of the month, 


in the year of God, and of the King's reign re- 
ſpectively firſt above written, in preſence f 
and „ witnelles to the Pre iſes ſpecially 
called and e 
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If the deceaſed was poſſeſſed of an unexecut- 


ed procuratory, then his heir, in place of being 
ecognoſeed (which can take place only when the 


deceaſed has been infeft in a burgage ſubjech), 
muſt complete his title to the unexecuted pro- 
curatory by a ſervice, and convey it to the pur- 
chaſer, who will then be infeft in common 
form. 


2. Borough of Barony. 


The power of creating a borough of barony 
is veſted in the Crown; and previous to the 
Rebellion in the 1745, many erections of this 


kind had taken place; amongſt theſe ſome were 


entirely dependent on the original proprietor of 


the ground, in whoſe favour the grant had been 
made ; their magiſtrates were named by the 


Baron, and he poſſeſſed great power and influ- 


ence in the borough, while other boroughs were 


unſubjected to any ſuch controul, were poſſeſſed 
of the power of electing their own magiſtrates, 
and held the management of their own funds, 
It was this diſtinction betwixt the dependent 
and independent boroughs which induced the 
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legiſlature, in framing the act aboliſhing the he- 
ritable juriſdictions of this country, to enact 
that all juriſdictions, powers and authorities 
veſted in repalities, bailiaries, &c. ſhould in fu- 
ture be exerciſed by thoſe judges to whom ſuch 


juriſdiction would have belonged, had ſuch - 


bailiaries, &c. never been erected ; at the ſame 
time that an exception was made 1n favour of 
ſuch ! borough of regality or of barony, or to 
the magiſtrates of any ſuch boroughs reſpec- 
i tively, which are independent of the Lord of 
* regality or Baron reſpectively.“ | 

It is evident from this act, that it was not 
meant to circumſcribe the power of the Crown, 
when that power could be exerciſed with ſafety; 
much leſs when it might be exerciſed beneficial- 
ly for the public; and accordingly all thoſe 
boroughs of barony which had been ſo conſti- 
tuted as to be in no danger of becoming the 


tools of the great proprietors, were preſerved; 


and conſequently the power of the Crown to 
make ſimilar erections in future, ought not to 
have been doubted. It happened, however, 


that for upwards of twenty years from the date 


of the act, no ſuch creation took place; and the 
charter in favour of the iate Lord Gardenſtone, 
creciing the village of Laurencekirk into a bo- 
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rough of barony, was the firſt erection that «Was 


made. | 

As there had then been no late. application of 
that nature, the competency of it, as well as the 
proper form of ſuch a grant, was conſidered by 
the Barons of Exchequer, and. by the Crown 
Lawyers, and the form of it ſettled. This 
grant is obtained by preſenting a petition to the 
Lords of the Treaſury, in the form which I am 
immediately to lay before you, and which will 
be ſigned by the perſon in whoſe favour the 


grant is to be made. 


To the Right Honourable the Lords Commi Mon. oners 
of his Majeſty's Treaſury; 


Tas PETITION or W. D. Es e. 


HUMBLY SHEWETH, 


THAT your petitioner ſtands heritably infeft and 
ſeiſed, in virtue of a charter from the Crown, 
in ALL and WHOLE the BARONY of C. D., com- 
prehending therein the town and tands of 
with the mill and mill lands, multures, ſucken, 
and knaveſhip of the ſame; the town and lands 
of , with the pertinents of the ſaid lands, 


aft 
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&c., lying in the pariſh of and ſheriffdom 


a | | 
THAT as the petitioner has eſtabliſhed the 


village of C. on the ſaid lands, at a conſiderable 
expence, for the purpoſe of giving encourage- 
ment to trade, manufactures, and induſtry ; and 
as it might enable him more effectually to ac- 

compliſh theſe purpoſes, if the ſaid village, now 
to be called C. D., were with ſome territory 
around it erected into a borough of barony ; he 
is therefore deſirous to reſign the whole of his 
property, with the ſaid village of C., in the 


hands of his Majeſty, in order to procure a a 


charter of noropamus of the ſaid lands, and 
ALSO UN1TING and ERECTING his whole ſub- 
jects into a BARONT, to be called the barony of 

| „and likewiſe of ZRECTING the ſaid vil- 
lage of C., as far as already built or ſhall here- 
after be built upon the ſaid lands, into a FREE 
BOROUGH of BARONY, with all the liberties and 
privileges belonging to any borough of barony 
by the laws of Scotland, consTITUTING and 
ORDAINING the ſame to be the head borough of 
the ſaid BoRoUGH of C. D.; EHE ſaid charter 
containing at the ſame time all the legal and 
uſual powers of adminiftration competent to the 
petitioner by ſuch erection; and particularly a 
Power to the petitioner of granting charters to 
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the inhabitants and community of the aid bo. 


rough, regulating and adminiſtering the admi. 


niſtration and police in whatever manner he 


{hall think proper, conſiſtently with the laws of 


Scotland, | 
THAT as a weekly market is much wanted in 
that part of the country, the petitioner humbly 


_ propoſes, that power and liberty be given to him 
and his heirs and ſucceſſors, of xorpinc and 


APPOINTING aA WEEKLY MARKET Within the 
ſaid borough of C. D., upon ſuch day of the 
month as ſhall be thought moſt convenient, 

Far the petitioner is alſo deſirous that the 
ſaid charter ſhall contain the PR171LEGE of T0 
ANNUAL FAIRS, for black cattle, horſes, ſheep, 
cloth, and merchant goods, to be held upon any 


part of the ſaid barony, for three days ſucceſ- 


ſively, commencing upon any day which ſhall 
be appointed and thought moſt proper by your 
Lordſhips or the Barons of his Majeſty's Court 


c Exchequer in Scotland, from the firſt of Fe- 


bruary till the firſt of October, VITE all the 
tolls, cuſtoms, and powers competent by ſuch 


grants. 


Mar 1T THEREFORE PLEASE your Lordſhips 
to appoint a ſignature to be prepared, 
containing a novedamus of the faid lands, 
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and uniting and erecting the ſaid whole 
lands and others before ſpecified, into a 
borough, to be called the Borough of 


C. D., with the uſual privileges; Ax 


ALSO erecting the ſaid village of C. into 
a free borough of barony, 4ND DECLAR- 
ING the ſame to be the head borough of 
the ſaid borough of C. D., containing the 
uſual powers and privileges before men- 
tioned, WITH a grant of a weekly mar- 
ket and two annual fairs, cuſtoms and 
privileges thereof as aforeſaid, ox ſo to 
do therein as your Lordſhips ſhall ſee 
proper. 
And your petitioner ſhall ever pray, 
W. D. 


This application 1s tranſmitted to a ſolicitor 
in London, who preſents it to the Treaſury 


Board, by whom it is ſent down to the Barons 
of Exchequer, with directions to“ Report to 
the Lords Commiſſioners of the Treaſury 
their opinion of what may be proper to be 
done.“ 
oY order a ſignature to be prepared, in this 
orm : | 


The Barons, in conſequence of this 
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Cr R. - [Superſeribed by bis Mag 


Our SorERETCN LoRD, with the ſpecial advice 


and conſent of JA MonTGOMERY of Stan- 
hope, Eſq. Lord Chief Baron of his Majeſty's 
Court of Exchequer, in that part of Great Bri- 
tain called Scotland, FLETCHER NorTow, Eſq., 
SiR JOHN DarrrmereE Hamitrton M*Grui, 
Baronet, Cosmo GoR DOW, and ARCHIBALD 
COCKBURN, Eſquires, remanent Barons of his 
Majeſty's ſaid Court of Exchequer, oznains a 


charter to be made and paſſed under the ſeal 


appointed by the treaty of Union to be kept 


and uſed in Scotland, in place of the great ſeal 


formerly uſed there, , GRANTING, and 
DISPONING, and for his Majeſty and his royal 


ſucceſſors perpetually conrIRmiInNG ; LIKEAS his 


Majeſty, with the ſpecial advice and confent 


foreſaid, by theſe preſents 6172s, GRANTS, and 


DISPONES, and for himſelf and his royal ſueceſ- 
ſors perpetually conrr1Rms, to his Majeſty's 10- 
71TE W. D. of C. D., Eſq., and his heirs and 
aſſignees whomſoever, heritably and irredeem- 


ably, 4LL and HOLE the lands and barony of 


C. D. &c. ; which lands of C, D. and others, 
with the pertinents, pertained heritably of be- 
fore to the ſaid W. D., and were, with all right, 
title and intereſt which he had, or anywiſe 


conſtituted, in virtue of the procuratory of reſig- 
nation aftermentioned, duly and lawfully R E- 
$16NED at Edinburgh, on the day of 

IN THE HANDS of the ſaid James Montgomery, 
Eſq., Lord Chief Baron, for himſelf, and in 


#4r0UR and for new infeftments of the ſame, to 
be made and granted to the ſaid W. D. and his 
forefaids, in due and competent form, An 


favour of himſelf and his foreſaids, dated the 
day of „ AS AUTHENTIC INSTRUMENTS 


of at more length bear: AND MOREOVER, 


ED, and DISPONED, and for himſelf and his 


* 
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might have, claim, or pretend, by his lawful 
procurators in his name, to that effect ſpecially 


name and behalf of the remanent Barons of the 
ſaid Court of Exchequer, as in the hands of his 
Majeſty, immediate lawful ſaperior thereof, I 


THAT conform to and in virtue of a procura- 
tory of reſignation granted by the ſaid W. D. in 


taken upon the ſaid refignation, TY THE HANDS 


in corroboration of the ſaid charter, and infeft- 
ment to follow hereon, his Majeſty, with advice 
and conſent foreſaid, HAs of VE GIVEN, GRANT= 


royal ſucceſſors perpetually CONFIRMED, LIKE- 
45 his Majeſty, by theſe preſents, of new crrzs, 
GRANTS, and DISPONES, and for himſelf and his 
loyal ſucceſſors perpetually conriRms, To and 
1: FAYOUR of the ſaid W. D. and his heirs and 
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aſſignees whomſoever, heritably and irredeem- 


ably, ALL and Horn the foreſaid lands of C.; 
together alſo with the village of C., built upon 


the ſaid lands, and herein after erected into a bo- 


rough of barony ; BUT RESERVING entire to the 
INHABITANTS of the ſaid BOROUGH and con- 
MUNITY thereof, the rights, juriſdictions, and 


privileges conferred upon them by virtue and in 


conſequence of the ſaid erection herein contain- 
ed; AVD DECLARING the ſame to be indepen- 
dent of and unaffected by this preſent grant, 
made in favour of the ſaid W. D. and his fore- 
| faids, except in ſo far as herein ſpecially re- 
ſerved: As Also, his Majeſty of VEU c1rss, 
GRANTS, and DrspO ES, and for his Majeſty and 
his royal ſucceſſors perpetually. conrRMs, 70 
and 1 F4r700R of the ſaid W. D. and his fore- 
| ſaids, heritably and irredeemably, all right, title 
and intereſt, claim of right, property and poſ- 
ſeſſion, as well: petitory as po ſſeſſory, which his 
Majeſty or his royal progenitors or ſucceſſors 

had, have, or anywiſe can have, claim, or pre- 

tend to the ſaid whole lands, teinds, and others 
above diſponed, with the pertinents, or any part 

or parts thereof, rents, farms, kains, cuſtoms, 

caſualties, profits and duties of the ſame, for all 
years bypaſt, for whatever cauſe, preceding the 
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date of theſe preſents ;-RENOUNCING and TRANS- 
FERRING' the ſame; with all action, ſuit, and 
execution competent, or which, may anywiſe 
be competent to his Majeſty and his royal ſuc- 
ceſſors thereupon, 70 and I FAVOUR of the ſaid 
W. D. and his foreſaids, now and in all time 
coming; with which generality, and all other 
exceptions, nullities and imperfections, which 
might be moved or objected againſt the ſame, 
his Majeſty has D1SPENSED, and for himſelf and 
his royal ſucceſſors, and all his ſubjects, by theſe 
preſents, now and for ever DISPENSES. AN 
FURTHER, CONSIDERING that the ſaid W. D. 
has erected a village on the foreſaid lands, for 
the purpoſe of encouraging induſtry and pro- 
moting manufactures; and that, for the ad- 
vancement of theſe good purpoſes, he is willing 
and deſirous that the ſaid village of C., ſo far as 
already built, or as fhall hereafter be built with- 
in the particular bounds and limits after ſpeci- 
hed, ſhould. be EEC TED into a free and inde- 
pendent borough of barony, THEREFORE, his 
Majeſty, with the ſpecial advice and conſent 
foreſaid, has DISPO NED and DISUNITED, and for 

| himſelf and his royal ſucceſſors, by theſe preſents 
DISPONES and DISUNITES the whole lands, teinds, 
mills, mill-lands, and other heritages particular- 
y above ſpecified, with the pertinents, from all 
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baronies or regalities whereof the ſame may hers. 
tofore have been a part or parts, and oA, 
UNITES, ERH s, 4NNEX RA, and! INCORPORATES 
the whole foreſaid lands, teinds, mills, mill. 
lands, and other heritages, with the pertinents 
particularly before ſpeciſied and deſcribed, 1y- 
TO. ONE D ,unꝗ,̃ FREE BARONY; to be called 
the BARONY 08 d. D.; AN CIVES;) GRANTS, 
and commits to the ſaid W. . and his fore- 
ſaids, under the exception and reſervation af 


terwritten; FULL POWER, LIBERTY; and L- 


FILEGE and yURISDIOT TON f ' FREE | BARONY 


within the bounds of the ſaid lands, A PAR. 


TICULAREY full power to him ande his foreſaids 


to CHOOSE, MER, (CREATE; rafhd i QONSTITUTE 
bailies and other officers of a baron court who 
ſhall have power to hold baron courts, andlex- 
erciſe ſuch juriſdiction as by law is competent: 
Bur EXCEPTING ALWAYS; from the barony here- 
by erected, the territory after-deſcribed- of the 


borough of C., erected into a free and inde- 


pendent borough of barony in manner after- 
written, and now and in all time coming to be 
called the borough of C. D., as aftermentioned, 
OFER WHICH the powers, privileges, and juriſ- 
dition of free barony granted to the ſaid W. 
D. and his foreſaids, over the other lands and 
ſubjects hereby diſponed, ſhall nowiſe Ex TEN: 
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An his Majeſty, with ſpecial adviee and con- 
ſent. foreſaid, H4TH(ERECTED; and by theſe pre- | 
ſents. FRECTS, thei ſaid village of G., ſo far as 1 

already built, or ſhall» hereafter be built upon | | 

the ſaid lands above diſponed, within the ſpe- bit 
cial bounds and limits after deferibed; viz. with= ||] 
in one mile three furlongs, or 23420 yards on | 
each fide of the military road, or King's high- — 
way, which at preſent forms the ſtreet of the | | 
aid village, and runs nearly ſouth-weſt and 1 
north-eaſt from the line which bounds the 1 
lands before diſponed, ane to the ſaid 
W. D., from the lands of belonging to 
; on the north-eaſt; ſy" hne which | 
bounds the ſaid lands from the lands o ß ů„ | 
belonging to 110160 & 10 on the ſouth-eaſt, and 0 
extending in breadth 272 yards on each ſide of 
the ſaid ſtreet or highway, which is hereby de. 
clared to be the territory of the borough of ba- 
rony actermentioned, 'BEYOND WHICH the rights, 
juriſdiction, and privileges conferred on the ins 
habitants and community thereof, ſhall not ex- 
tend 1070 ONE WHOLE FREE and INDEPENDENT 
BOROUGH Of BARONY, to be called the borough 
of barony of C. D., now and in all time here- 
after, 1E all powers, liberties, privileges, and 
juriſdictions vhatſoever pertaining and belong- 
ing, or which ought to pertaln and belong to 
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any free and independent borough of barony 
which may be erected in Scotland ſince the date 
of the act of parliament made in the 20th year 
of the reign of his late Majeſty George the Se- 


cond, ENTITLED © An act for taking away and 


« aboliſhing the heritable juriſdictions in that 
* part of Great Britain called Scotland,” &c.; 
TITH FULL POWER and PRI7JILEGE to the bur- 
geſſes of the ſaid borough to elect their own 


- magiſtrates and counſellors, for the exerciſe of 


ſuch juriſdiction as by law is competent to ſuch 
magiſtrates, and for the due and regular admi- 
niſtration of ſuch common good as may pertain 
and belong to the ſaid community in all time 
coming. Awp, for the better regulating the 
adminiſtration and police of the ſaid borough 
of barony, 1 is hereby. DECLARED, that the 


MAGISTRACY ſhall costs of one bailie, who 


ſhall have the legal and uſual juriſdiction; 72H47 
the adminiſtration of any common' good. which 
ſhall belong to the borough ſhall be committed 
to ſix counſellors jointly with the ſaid bailie, any 


three of them, with the ſaid bailie, to be a quo- 


rum, WITH FULL POWER to the ſaid bailie and 
counſellors, and their quorum, to chooſe a clerk, 
and to make ſuch byelaws and regulations as are 
conſiſtent with the public law of the realm, and 


as may be conducive to the eſtabliſhment and 


preſ 


men 


all t 


' rou! 


and 
for 
wit 
del: 
be 


and 


be. 
fell 
Th 
tio 
ing 
bu: 
fir! 
ant 
ho 
his 
for 
ſal 

- FO 
HC 
bo 
OF 


Pg 


_— 6 #0 
A 


Of the Purehaſer's Title. 433 


preſervation. of good order, and to the advance- 
ment and proſperity of the ſaid borough: Tr 
all the inhabitants within the territory of the bo- 


| rough before deſcribed, . being of lawful age, 


and having a perpetual right by feu, or a leaſe 
for one hundred years to a piece of ground 
within the limits of the ſaid borough as above 
deſcribed, and ou which a houſe or houſes ſhall 
be erected, ſhall have the right of burgeſſes, 


and be entitled to vote at the elections, and to 


be elected to the offices of magiſtrate or coun- 


ſellors; zu under the following proviſions, viz. 


That no perſon ſhall be entitled to vote at elec- 


tions, or to be choſen as a bailie, though hav- 


ing right as aforeſaid, who is not a reſident 
burgeſs : THAT the firſt election ſhall be on the 
firſt Tueſday in the month of September next, 
and every future election {hall be triennial, the 
nour of meeting being eleven forenoon. AND 
his Majeſty, with ſpecial advice and conſent 
foreſaid, Es full power and liberty to the 
ſaid borough of barony, and to the adminiſtra- 


tors of the faid community, of EE and 


HOLDING one WEEKLY MARKET within the ſaid 
borough, on Tueſday of each week, 48 ALSO 
OF HOLDING Tio free ANNUAL FAIRS ON any 
part within the territory of the ſaid borough ef 
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barony, the one of ſaid fairs to commence on 


the third - Tueſday of May, ,and the other to 
commence on the*ſecond Tueſday of Auguſt, 
yearly, and each of ſaid fairs to continue for 
the ſpace of four days; wiTH POIER to the 
ſaid magiſtrate and counſellors, and their ſuc- 
ceſſors in office, to collect, levy, and intromit 
with ſuch tolls and cuſtoms of the ſaid weekly 
markets and free fairs as can be legally exacted, 


AD TO APPLY the ſame for the neceſſary ex- 
pences of maintaining peace and good order 


during the ſaid markets and fairs, ox otherwiſe 
for the good and benefit of the community; 


RESERVING ALWAYS to the ſaid W. D. and his 
foreſaids the right of ſuperiority of the ground 


already feued, and the property and ſuperiority 
of the ground not yet feued, within the limits 
of the ſaid borough of barony, with full power to 
grant feus, and to enter and receive vaſſals, and for 
theſe ends, to grant, ſubſcribe, and deliver char- 
ters, feu rights, precepts of clare conftat, and all 
other writings neceſſary, either as original rights 
or in renovation of former inveſtitures, notwith- 
ſtanding of the preſent erection, which is in- 
tended for the eſtabliſhment of magiſtrates to re- 
gulate the police, adminiſtration, and good go- 
vernment of the inhabitants of the ſaid borough, 
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and of the common good, as hereby granted. 


the ſaid W. D., as his foreſaids ſo reſerved. 


ing by the ſaid W. D. or his foreſaids, 5 
or upon the ground of any other part or por- 


ſtone of the ground thereof allenarly, without 
the neceſſity of any other ſymbol, are and ſhall 


whole lands, barony rents, mills, mill-lands, 
ſiſhings, borough of barony, and other heri- 


of and for ſuch parts and portions thereof for 
which ſaſines ſkall be io taken, as if a ſaſine 


nent thereof by delivery of the ordinary and 
uſual ſymbols; AanD rh, notwithſtanding the 


riſdictions, be under different denominations, 
and require more ſaſines and various ſymbols, 
VITAH REGARD to which, and all exceptions, de- 


be moved or objected againſt the validity, effi- 
3 
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AND FURTHER, his Majeſty, with ſpecial ad- 5 
vice and conſent foreſaid, w1.zs and GRANTS,,, 
and for himſelf and his royal ſuccetlors by theſe 
preſents DECERNS and ORDAINS, that a ſaſine or 
ſaſines, to be taken now and in all time com- 


tion of the ſaid lands, by delivery of earth and 
be as valid and effectual ſaſines of and for the 
tages above diſponed, with the pertinents, or ; 
were taken on each particular part and perti- 


ſame may lie diſcontiguous or in different ju- 


teas, nullities, and imperfections which might 
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cacy, and legality of ſuch ſaſines, his Majeſty, 
with ſpecial advice and conſent” foreſaid, 14s 
DISPENSED, and for himſelf and his royal ſuc. 
ceſſors by theſe preſents now and for ever Pig. 
PENSES, TO BF, HOLDEN and TO HOLD, the ſaid 
lands, baronies, mills, fiſhings, teinds, and o. 
pe with the pertinents thereof, by the faid 


W. D. and his foreſaids, of his Ma'eſty and 


his royal ſucceſſors, immediate lawful ſuperiors 
thereof, in feufarm, free blench fee, and heri- 
tage for ever, by all the righteous meiths there- 
of, old and divided, as they lie in length and 
breadth, and PAYING therefor yearly to his Ma- 


jeſty and his royal ſucceſſors the ſums follow- 


ing, viz. For the ſaid whole lands and barony 
of C. the ſum of one penny Scots money at the 
term of Whitſunday yearly, on the ground of 
the ſaid lands, in name of blench farm, if aſk- 


ed only, and that in name of taxes, ward, re- 


lief, and marriage duties formerly due out of 
the ſame, according to our act of parliament 
made in the 20th year of George the Second, 
for changing the tenure of ward, and convert- 


ing the ſame into blench and feu holding, &c., 


AND 7847 for all other burden or ſecular fer- 
vice which can be required or demanded out of 
the foreſaid lands, teinds, or others, or any 
part or portion thereof; and, for the ſaid lands 
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of , the ſum of. pounds Scots mo- 
ney, at two terms in the year, Whitſunday and 
Martinmas, by equal portions, in name of feu- 
farm, and the heirs of the ſaid W. D. doubling 
the ſaid feufarm duty for the firſt year of the 
entry of every heir to the ſame, as uſe is in feu- 
farm, and theſe for all other burden, exaction, 
queſtion, demand, or ſecular ſervice whatever, 
which can anywiſe be exacted or required for 
or furth of the ſaid whole lands, baronies, mills, 
mill- lands, teinds, boroughs of barony, fiſh- 
ings, and other heritages above diſponed, with 
the pertinents, by any perſon or perſons What- 
ever in all time coming. Ap his Majeſty 
ORDAINS the ſaid charter to be executed in am- 
ple form, with all proper and neceſſary clauſes. 
G17ENn at our Court of St. James's, the 13th 
day of December 1791, in the 31ſt. year of our 
reign, 


By his Majeſty's command, . 


* Ja. MONTGOMERY, W. PiTT. 
Fk. NORTON, MOR VIVGTOVx. 
. DALRYMPLE. R. HoPKINS. 
CosMO GORDON. | 
AR. COCKBURN, | „ 
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* Marked on the back of the fignature, Reviſed 29th June 
cc 1791. : 


„AR. COCKBURN.” 
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Edinburgh, zd February 1792. Preſented to 
the Right Honourable the Lord Chief Baron, 
and Barons of his Majeſty's Court of Exchequer 
in Scotland. | \ 
JAMES DAIRD, D. P. 


Exchequer, 11th April 1792. Recorded in 
the regiſter of, ſ1gnatures. - 
TFAMES Bald, 


For the Remembrancer, 


This ſignature (which I have given with all its 
markings after it has become a complete war- 
rant for a charter), is reviſed by one of the Ba- 
rons of Exchequer in Scotland, and then tranſ- 

mitted to the Lords of the Treaſury, and hav- 

ing obtained their ſanction, is ſigned by them, 
and afterwards ſuperſcribed by his Majeſty. It 
is then returned to the Court of Exchequer, 
and reſignation being made on a procuratory of 
reſignation executed by the vaſſal (which has 
nothing in it peculiar), the ſignature is ſubſerib- 
ed by the Barons, and becomes a warrant for 
the precept under the ſignet, which, as well as 
every ſabſequent ſtep, takes place in common 
form. | 

The right thus veſted in the Crown vaſſa 
paſſes by the uſual forms, and the charter wil 
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be renewed to an heir or to a purchaſer, in the 
fame way with the title of any other eſtate 
holden of the Crown, while the baſe rights in 
favour of the vaſſals in the borough of barony 
have nothing peculiar to them, nothing in their 
conſtitution or tranſmiſſion which can diſtin- 
guiſh them from other feu rights, and the ſa- 
ſines proceeding on them enter the common re- 
giſter of ſaſines, that is, either the general re- 
giſter or particular regiſter for the diſtrict. 


Thus have I completed the examples I mean 
to give of the diſpoſition to a purchaſer. 
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To be had at Mr. Guthrie's, No. 25, South Bridge 
Street, 


Publiſhed by the ſame Authpr, 


1. Casts Decided in the Covxr of SEssfox, from November 
1790 to July 1792, 1 vol. 8vo, price in boards 178. 6d. 


This Collection of Caſes gives not only a very full ac- 
count of the Arguments of the Lawyers, but what is 
of infinitely more importance, it gives the Opinions of 
the Judges ; and the caſes referred to in the pleadings 
and opinions are ſubjoined to the caſe ; ſo as to form 
a complete Collection of Authorities on the points of 
law that fall under diſcuſſion; and the ſize of this. 
publication renders it peculiarly convenient for agents 


in the country. 


2. Cass Decided in the Cour of Sxs810N during Summer 
Seſſion 1794, written Seſſion 1794-5, and Summer Seſſion 
i795, COLLECTED by appointment of the SOCIETY of 


CLERKs to the SIGNET, folio, price in boards 138. 


1his Collection is principally intended to preſerve the 
Opinions of the Judges. Ren 17 


LECruRESs on the SoLEMNITIES uſed in SCOTLAND, in the 
Txsro of DEE Ds, price in boards 4s. | 


Theſe Lectures were publiſhed in obedience to a requeſt 
of the Society of Writers to the Signet, that a ſpeci- 
men of the Lectures on Conveyancing ſhould be given; 
and they contain not only a very full view of the Re- 
gulatipns on the ſubject of Authenticating Deeds, and 
of the Forms to be obſerved, but many late Caſes are 
explained, and the Opinions of the Judges given on 

very important points of practice. | 
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